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Preface  to  the  Fifth  Edition 


The  first  edition  of  these  materials  was  compiled  by  Professor 
R.C.B.  Risk  in  the  mid-1960's.  While  minor  updating  occurred  during 
the  succeeding  few  years,  no  major  changes  were  made  until  1974,  when 
several  new  chapters  were  added  and  the  structure  of  the  material  was 
changed  significantly.  Since  then,  I  have  revised  the  materials 
annually  in  an  attempt  to  keep  them  current,  in  recognition  of  the 
widening  scope  of  real  estate  practice,  and  in  acknowledgement  of  the 
gradual  assimilation  of  "real  estate  law"  into  its  component  established 
legal  fields,  such  as  contracts,  torts  and  administrative  law.  While 
the  recognition  that  "real  estate"  cannot  be  hived  off  from  the 
important  changes  in  the  law  and  social  values  expressed  elsewhere 
has  come  late,  it  has  arrived  with  surprising  suddenness  for  many 
practitioners  not  trained  to  see  law  in  functional  terms  -  to 
recognize  that  legal  rules  exist  and  are  usually  applied  to  give  effect 
to  seen-desirable  policies  that  lie  behind  the  rules;  and  to  accept 
that  whatever  rules  be  theoretically  laid  down,  courts  will  generally 
not  permit  them  to  operate  to  produce  "unjust"  results.  It  is  a  major 
intention  of  this  course  to  illustrate  to  you  the  functional  approach 
to  law;  to  attempt  to  elucidate  some  of  the  policy  concerns  that  must 
be  confronted  in  "real  estate  cases";  and  to  show  you  that  such  an 
approach  will  better  equip  you  to  handle  new  problems  as  they  arise 
in  cases  before  you.  While  little  is  sacrificed  in  terms  of  substantive 
content,  it  is  believed  that  continued  emphasis  on  the  fact  that 
substantive  knowledge  alone  is  not  sufficient,  will  make  you  a  "better" 
lawyer  in  the  end. 

Despite  the  considerable  work  that  has  gone  into  them,  these 
materials  are  by  no  means  a  comprehensive  guide  to  all  "real  estate" 
problems.  Many  topics  that  could  usefully  be  considered  have  had  to 
be  left  to  other  courses  in  the  law  school,  the  Bar  Admission  Course, 
or  the  practical  training  of  articling  and  practice.  The  pressures 
of  time  and  of  reasonable  workload  render  such  restraint  imperative. 

Such  topics  as  conveyancing  in  unusual  circumstances  (estates, 
infants),  alternative  financing  arid  marketing  techniques,  control  of 
ownership  of  real  estate  by  foreigners,  control  of  speculation  in  land, 
tax  aspects  of  real  estate  transactions,  the  planning  process, 
commercial  leasing  and  development  and  negotiation  of  large  scale 
purchases,  have  been  largely  ignored  in  the  materials.  While  such 
omissions  are  regrettable,  it  must  be  recalled  that  the  casebook  is 
primarily  for  use  by  students  in  law  schools:  it  is  not  designed  to 
be  a  comprehensive  guide  to  a  practising  lawyer.  The  book  focuses  on 
selected  issues  which  while  partaking  of  the  overall  process  of  "real 
estate  transactions"  are  individually  interesting  and  useful  in  raising 
questions  about  how  Courts,  Judges,  Lawyers,  Legislatures  and  the  legal 
process  do  and  should  operate. 


Whatever  you  may  think  of  these  materials,  I  can  assure  you  that 
you  would  think  far  worse  of  them  but  for  the  assistance  I  have 
received  from  my  able  research  assistants,  Steven  Erlichman  (1975), 
Bradley  McLellan  (1976),  and  Michael  Wolfish  (1977).  I  acknowledge  with 
thanks  their  contribution  to  the  casebook. 


I  also  thank  my  secretaries,  Alice  Ng  (1974-77),  and  Kathy  O'Rourke 
(1977-  )  who  have  endured  in  good  humour  the  endless  changes, 

rearrangements  and  pressing  deadlines  involved  in  the  production  of 
the  casebook.  Much  of  the  brunt  of  the  administrative  problems  of 
production  of  the  book  was  borne  (each  year)  by  Denise  Horrocks,  and 
my  thanks  to  her  as  well. 


The  Faculty  of  Law,  University  of  Toronto  has  contributed 
financially  to  the  materials'  production  as  has  the  Law  Foundation 
of  Ontario.  I  express  your  thanks  to  them,  without  whom  the  already 
extravagant  price  of  the  casebook  would  have  been  further  inflated. 


NOTE:  In  preparing  the  notes  for  the  casebook,  I  frequently  faced  the 

difficulty  caused  by  the  non-neutrality  of  pronouns  and  adjectives. 

To  avoid  cumbersome  and  unnatural  sentences,  I  have  throughout  used 
masculine  forms:  however,  in  the  interests  of  classroom  harmony, 
the  reader  may  substitute  at  her  or  his  sole  discretion  the  words 
"she",  "her",  or  "hers"  for  "he",  "him",  or  "his",  respectively, 
as  the  reader  and  context  may  require . 


B.  J.  Reiter 
August,  1977. 
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SECTION  I 

THE  AGREEMENT  OF  PURCHASE  AND  SALE 


CHAPTER  1 
Introduction : 

This  course  is  a  study  of  how  interests  in  land  are  bought,  sold, 
and  used  as  security  for  loans.  Although  the  transfer  of  ownership  and 
mortgages  share  little  in  common  in  terms  of  legal  doctrine,  the 
reason  for  combining  them  here  is  functional :  in  practice  they  are 
often  found  together  and  the  ability  to  give  competent  legal  advice 
or  to  litigate  effectively  in  "real  estate  cases",  presupposes  a 
sound  understanding  of  both  the  transfer  and  financing  processes. 

The  main  body  of  the  material  in  the  casebook  consists  of  cases, 
legislation  and  excerpts  from  articles  and  reports.  This  introductory 
Chapter  is  intended  to  give  you  a  brief  look  at  a  fairly  standard,  small 
and  simple  purchase  and  sale  of  residential  real  estate.  It  should  give 
you  an  overview  of  the  process  and  the  problems  which  will  be  analyzed 
in  detail  throughout  the  remainder  of  the  course.  Do  not  spend  much 
time  worrying  about  the  detail  of  the  documents  and  correspondence 
here,  but  review  them  briefly  in  an  attempt  to  see  generally  what  has 
to  be  done  in  a  routine  real  estate  transaction.  For  the  sake  of 
clarity  and  convenience,  some  liberties  have  been  taken  with  practice; 
the  correspondence  and  some  documents  have  been  simplified  and  dis¬ 
torted  in  a  fashion  that  might  horrify  an  experienced  conveyancer. 
Nevertheless  it  was  not  for  him  that  this  introduction  was  prepared, 
and  its  purpose  is  not  to  teach  you  his  skills. 


Sample  House  Purchase 

The  story  begins  with  Steven  Price,  who  decided  to  sell  his  house. 
He  had  purchased  the  house  in  1973  for  $52,000,  and  made  a  down- 
payment  of  $12,000  and  had  arranged  a  mortgage  with  the  Prudence 
Trust  Company  for  the  remaining  $40,000.  In  May,  of  1977,  some 
$30,000  remained  unpaid  on  the  mortgage.  Steven  decided  to  retain  a 
real  estate  agent  to  help  him  sell  the  house.  Some  owners  sell  their 
houses  privately  to  avoid  paying  a  commission,  but  most  properties  in 
Ontario  are  sold  by  agents.  Steven  decided  to  use  Hartley  Bum,  the 
agent  who  had  acted  for  the  vendors  when  he  bought  the  house.  Hartley 
is  a  member  of  the  Toronto  Real  Estate  Board  (TREB)  and  is  entitled  to 
use  the  multiple  listing  service  operated  by  the  Board.  He  suggested 
that  Steven  use  the  MLS  "since  it  would  sell  the  house  faster".  This 
was  important  to  Steven,  who  was  being  transferred  to  Calgary  and  wanted 
to  have  the  sale  over  with  before  he  had  to  leave,  on  September  1. 

Steven  had  a  "vague  idea"  that  his  house  was  now  worth  $70,000,  having 
learned  of  the  prices  secured  by  some  of  his  neighbours  who  had  recently 
sold  their  houses.  Hartley  suggested  listing  at  $77,400:  the  price 
was  a  possibility  he  said,  and  in  any  event,  there  would  be  something 
on  top  of  the  $70,000  to  help  defray  the  commission  expense.  As  well. 
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it  would  give  Steven  some  "negotiating  leeway".  Many  agents  help  their 
vendors  to  set  their  hoped-for  sale  price.  Hartley  discussed  some  of 
the  possible  financial  arrangements  that  purchasers  might  like,  and 
looked  around  the  house  to  gather  information  that  would  allow  him  to 
complete  a  listing  agreement,  and  photographed  the  house.  He  mentioned 
that  the  commission  would  be  the  "standard  6%  of  the  selling  price". 

Most  agents  are  available  only  on  the  terms  of  standard  form  listing 
agreements,  and  Steven  signed  a  printed  MLS  listing  with  Hartley.  This 
form  is  prepared  by  a  committee  of  TREB.  The  listing  agreement,  dated 
May  2,  1977,  listed  the  property  with  Hartley  for  a  period  of  sixty 
days,  and  was  stated  to  expire  at  midnight  on  July  1,  1977. 

After  little  initial  success.  Hartley  finally  found  willing 
purchasers,  Greg  and  Kathy  Curtis. After  much  dickering  over  the  price 
and  terms  of  the  purchase,  the  Curtis'  signed  a  standard  form  of 
agreement  of  purchase  and  sale  which  had  been  produced  and  largely 
drafted  by  Hartley.  This  form  is  used  in  approximately  90%  of  used 
house  purchases  in  the  Toronto  area,  and  was  prepared  by  the  same  TREB 
committee,  although  representatives  of  the  Real  Property  Section  of  the 
Canadian  Bar  Association  (Ontario  Branch)  and  of  the  Real  Property  Committee 
of  the  County  of  York  Law  Association  were  able  to  suggest  provisions  that 
they  felt  ought  to  be  included,  and  had  some  influence  on  the  final 
terms  of  the  form.  The  agreement  was  signed  by  Steven  Price  the  next 
day,  June  15,  and  the  completion  date  was  specified  to  be  Friday, 

July  29,  1977.  While  some  purchases,  .particularly  those  of  consumer 
goods,  are  instantaneous  transactions,  purchases  of  land  almost  always 
involve  an  interval  of  about  one  to  two  months  before  closing,  to  permit 
the  vendor  to  find  new  accommodation  and  the  purchaser  to  find  money: 
both  usually  must  make  moving  arrangements  and  their  lawyers  need  time 
to  perform  the  various  necessary  technical  tasks.  The  purchase  price 
agreed  upon  was  $69,500,  substantially  less  than  Steven  had  hoped  for, 
considering  the  $4,170.00  commission  payable  to  Hartley,  but  there  had 
been  little  interest  shown  in  Steven's  house  after  the  listing  had  been 
signed  and  Steven  was  beginning  to  get  apprehensive.  The  Curtis'  made 
a  cash  payment  of  $3,500.00  with  their  initial  offer  to  Hartley,  to  be 
held  by  him  until  closing.  The  remaining  balance  of  $66,400  was  to 
be  paid  $11,000  in  cash  on  closing,  and  $55,000  by  way  of  1st  mortgage. 

The  offer  was  conditional  on  the  Curtis'  being  able  to  arrange  a  new 
first  mortgage  in  the  amount  of  $55,000  within  three  weeks  of  the  date 
of  signing  the  agreement  of  purchase  and  sale.  Although  Steven  did  not 
like  having  such  a  condition  in  the  agreement,  Hartley  assured  him  that 
there  would  be  no  difficulty  in  the  Curtis'  securing  the  necessary 
financing.  Hartley  asked  Steven  and  the  Curtis'  for  the  names  of  their 
lawyers:  Steven  suggested  the  lawyer  who  had  acted  for  him  on  the 
purchase  of  the  house;  the  Curtis'  didn't  know  a  lawyer  and  asked 
Hartley  to  recommend  one.  Hartley  gave  them  three  names,  and  when 
they  had  chosen,  sent  one  copy  of  the  agreement  of  purchase  and  sale  to 
the  lawyer  for  each  party.  He  then  took  the  Curtis'  to  a  local  branch 
of  the  Granite  Trust  Company,  where  he  said  he  knew  the  manager  and  was 
sure  they  could  get  the  required  mortgage  loan.  Once  the  Company  had 
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obtained  particulars  on  the  incomes  of  the  Curtis',  had  checked  their 
credit  record,  and  had  sent  a  staff  officer  to  appraise  the  value  of 
the  property,  it  agreed  to  make  the  required  loan. 

Hartley,  content,  temporarily  disappears  from  the  story  and  the  scene 
shifts  to  the  offices  of  O'Rourke  and  Percival,  solicitors  for  the  Curtis'. 
O'Rourke,  who  would  handle  the  deal,  called  the  Curtis'  in  and  discussed 
the  transaction  generally  with  them.  She  explained  the  additional  costs 
that  would  be  incurred  and  were  not  fully  expected  by  the  Curtis': 
land  transfer  tax,  registration  costs,  possible  surveyor's  fees, 
adjustments  for  prepaid  insurance,  utilities,  fuel  and  the  like,  disburse¬ 
ments  for  the  search  of  title,  charges  that  the  municipality  and 
Province  might  levy  for  lien  clearances  and  other  necessary  approvals, 
costs  and  legal  fees  of  the  Granite  Trust  Company,  and  the  legal  fees 
of  O'Rourke  and  Percival.  The  expected  total  came  as  quite  a  surprise 
tc  the  Curtis'  who  had  saved  $5,500.00  in  addition  to  the  $3,500.00  paid 
as  a  deposit.  With  the  cost  of  moving  and  incidentals  added  in,  the 
Curtis'  now  calculated  they  would  need  about  $6,500.00  extra  to  complete 
the  transaction.  Mr.  Curtis'  father  had  agreed  to  lend  the  couple 
$5,500.00  and  the  Curtis'  were  sure  he  would  be  able  to  lend  them  the 
additional  $1,000.00  or  so  as  well.  They  asked  O'Rourke  if  her  firm 
would  act  for  Mr.  Curtis'  senior  in  preparing  and  registering  a  second 
mortgage  to  secure  the  loan,  and  O'Rourke  readily  agreed.  Legal  fees 
and  disbursements  of  Mr.  Curtis  Sr.  would  be  paid  by  the  Curtis'. 

This  decision  to  act  for  the  Curtis'  as  purchasers,  and  for  Mr.  Curtis  Sr. 
as  second  mortgagee  created  the  possibility  of  a  conflict  of  interest, 
and  the  firm's  position  was  explained  orally  and  later  in  a  letter  to 
the  Curtis'  and  to  Mr.  Curtis  Sr.  The  propriety  of  ever  acting  for  two 
parties  who  have  potentially  conflicting  interests  has  often  been 
questioned,  and  some  lawyers  prefer  never  to  act  for  two  sides. 

The  Law  Society's  position  on  the  matter  is  expressed  in  the  Ruling 
reproduced  below. 

O'Rourke  also  discussed  how  the  Curtis'  wanted  to  "take  title"  (i.e.  into 
whose  name  or  names  the  conveyance  ought  to  transfer  the  property,  and 
if  into  joint  names,  whether  the  property  would  be  held  as  joint  tenants, 
or  as  tenants  in  common)  and  explained  the  tax  and  other  consequences  of 
the  various  alternatives. 

The  purchasers'  lawyers  wrote  to  Peter  Ashton,  lawyer  for  Steven 
Price  to  instruct  Ashton  on  how  to  draft  the  deed  and  to  tell  him  that 
as  financing  had  been  obtained,  the  deal  was  now  unconditional.  Then 
they  searched  the  title  to  the  house  (made  searches  in  public  offices 
to  assure  that  Price  could  convey  free  of  any  competing  claims) ,  and 
submitted  their  "requisitions  on  title"  (objections  asserting  that  for 
specified  reasons  Price  was,  or  might, be  unable  to,  convey  the  house 
free  of  adverse  claims).  As  well,  inquiries  were  made  concerning 
building  restrictions  and  physical  condition  standards  imposed  by 
municipal  by-laws,  municipal  taxes,  and  concerning  possible  "liens" 

(security  interests  in  the  land)  in  favour  of  the  Provincial  government, 
that  might  affect  the  title  to  the  land.  In  so  far  as  O'Rourke  and 
Percival  acted  for  Mr,  Curtis  Sr.,  the  second  mortgagee,  the  search  of 
title  and  inquiries  about  by-laws  and  taxes  killed  two  birds  with  one 


stone,  for  a  mortgagee  is  just  as  concerned  as  a  purchaser  with  assuring 
that  his  mortgage  constitutes  a  valid  interest  in  the  land  subject 
only  to  other  interests  to  which  the  mortgagee  has  agreed  to  be  subor¬ 
dinate.  Unfortunately,  the  Granite  Trust  Company  had  retained  their  own 
lawyer,  James  Highly,  to  act  for  them  in  the  preparation  of  the  first 
mortgage,  and  most  of  the  procedures  undertaken  by  O’Rourke  had  to  be 
duplicated  by  Highly,  at  a  substantial  expense  that  would  ultimately 
be  passed  on  to  the  Curtis'  (who  were  obliged  to  pay  all  legal  costs 
and  disbursements  of  Granite  Trust) . 

Peter  Ashton  (Price's  lawyer)  wrote  to  Prudence  Trust  requesting 
a  copy  of  the  survey  prepared  when  Price  had  bought  his  house  and  a 
statement  of  the  amount  that  would  be  required  to  discharge  the  existing 
mortgage  on  the  date  of  closing.  They  prepared  a  deed  and  statement  of 
adjustments  showing  the  amount  due  on  closing.  Copies  of  both  were 
sent  to  O'Rourke  and  when  the  deed  was  approved  it  was  executed  by 
Steven  Price,  who  also  signed  various  directions  (letters  of  instruction) 
at  the  same  time.  The  requisitions  raised  by  O'Rourke  were  answered. 

Highly  submitted  requisitions  on  title  to  O'Rourke  [but  his  letter 
(similar  to  O'Rourke's  letter  to  Ashton)  and  O'Rourke's  answer  (similar 
to  Ashton's  answer  to  her)  are  omitted  in  the  correspondence  that 
follows].  He  also  requested  and  obtained  a  copy  of  the  survey  pre¬ 
viously  sent  by  Ashton  to  O'Rourke.  He  also  prepared  a  mortgage  showing 
the  Curtis'  as  mortgagors  and  Granite  Trust  as  mortgagee  and  sent  it  to 
O'Rourke  for  the  Curtis'  execution.  He  submitted  a  cheque  requisition 
to  Granite  Trust  for  the  $55,000.00  loan  to  be  advanced  to  the  Curtis'. 
The  cheque  was  deposited  in  Highly' s  trust  account  and  Highly  drew  his 
own  cheque  on  that  account  in  the  amount  of  $54,530.00.  Highly  had 
deducted  his  own  fees  and  disbursements  from  the  $55,000.00  advance,  as 
the  Curtis'  were  obligated  to  pay  these  charges  (they  had  also  paid  a 
$20  application  fee  upon  applying  to  Granite  Trust  for  the  loan 
originally).  The  cheque  was  drawn  in  favour  of  Steven  Price  and  would 
be  paid  directly  to  him  on  closing:  O'Rourke  would  produce  a  direction 
from  the  Curtis'  authorizing  disbursement  of  the  loan  advance  in  this 
manner. 

The  deal  was  now  ready  for  the  ritual  of  closing.  The  memoranda  to 
the  students  include  more  detail  than  is  usual,  in  order  to  suggest  to 
you  what  happened.  Afterwards,  each  firm  reported  to  their  respective 
clients:  lingering  details  were  tied  up,  and  everyone  has  lived 

happily  (to  date). 

So  far,  no  mention  has  been  made  of  the  crucial  matter  of  insurance. 
Most  buildings  are  insured  against  fire:  all  mortgaged  buildings  are, 
simply  because  insurance  is  a  protection  that  mortgagees  demand  and  get. 
Price's  home  was  insured  by  a  policy  that  had  about  a  year  and  a  half  to 
run  as  of  the  date  of  closing.  The  policy  was  assigned  to  the  purchaser 
and  credit  was  given  to  Price  for  the  value  of  the  remaining  coverage. 

Of  course,  insurers  are  entitled  to  some  discretion  concerning  the  risks 
that  they  insure  and  therefore  the  insurance  company  was  asked  to  consent 
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to  the  assignment.  After  closing  and  before  the  insurer’s  consent 
was  obtained  it  is  possible  that  the  purchasers  did  not  have  enforceable 
protection.  Many  lawyers  recommend  that  purchasers  place  their  own 
insurance  as  soon  as  the  agreement  of  purchase  and  sale  is  signed.  This 
trend  has  accelerated  recently  as  many  insurers  now  issue  non-transferable 
policies:  it  seems  that  the  administrative  cost  of  assignments  makes 

it  unprofitable  to  permit  assignment  and  with  rapidly  rising  premiums 
insurers  are  turning  increasingly  to  one-year  policies  that  would  usually 
leave  little  coverage  left  to  assign  in  any  event.  In  the  Curtis  purchase, 
the  insurance  coverage  had  to  be  increased  to  allow  full  cover  for  the 
new  higher  value  of  the  property.  The  Granite  Trust  Company  sent  the 
transfer  requests  to  the  insurer  and  sent  copies  of  the  policy  and  of 
the  consents  to  transfer  to  Curtis  Sr.  and  to  the  Curtis'  when  the 
transfer  was  approved. 

The  collection  of  letters  and  documents  is  far  from  complete.  As 
well,  there  were  many  phone  calls  between  the  lawyers  (or  their 
secretaries,  law  students  or  paraprofessional  assistants)  and  between 
the  clients  and  the  legal  advisers. 


The  Curtis’  paid  their  $5500.00  savings  to  O'Rourke  just  before 
closing,  and  Curtis  Sr.  paid  in  $6,500.00  (from  which  O'Rourke  deducted 
$100  for  acting  for  Curtis  Senior).  This  brought  the  total  credits  of 
the  Curtis'  to  $70,500,  however  the  total  adjusted  cost  of  the  house 
plus  the  legal  fees  of  the  mortgagees  and  the  Curtis',  and  related 
expenses  meant  that  $70,900  was  needed  to  close  the  transaction: 


Purchase  price 
Granite  Trust  lawyer 
Curtis  Sr.  lawyer 
Curtis'  lawyer 
Registrations 
Land  transfer  tax 
Adjustment  debts 


$  69,500.00 

470.00 
100.00 
400.00 
30.00 
312.00 
88.00 
$  70,900.00 


As  well,  the  moving  costs  were  estimated  at  $250.00.  Even  with  the 
extra  $1,000.00  from  Mr.  Curtis  Sr.,  the  Curtis'  required  an  additional 
$650.00  to  complete  their  move.  Fortunately  Kathy  Curtis'  brother  had 
some  available  cash  and  was  able  to  lend  the  Curtis'  enough  to  cover  the 
shortfall.  The  amounts  paid  in  by  the  Curtis'  were  deposited  in  O'Rourke 
and  Percival's  trust  fund  and  a  certified  cheque  payable  to  Peter  Ashton 
(in  accordance  with  the  direction  of  Steven  Price)  was  drawn  on  the  trust 
account  and  given  to  Ashton  on  closing.  After  closing,  Ashton  deposited 
the  cheque  in  his  trust  account,  deducted  his  fees  and  paid  out  the 
balance  to  Steven  Price,  along  with  the  cheque  from  the  Granite  Trust 
that  had  been  given  to  him  on  closing. 


O'Rourke  also  reported  separately  to  Jack  Curtis  (Sr.)  while 
Highly  reported  to  Granite  Trust.  The  reports  used  above  are  very 
stripped  and  fairly  standard,  Some  firms  use  long  and  individualized 
reporting  letters  dictated  individually  by  the  lawyer  in  charge  of  the 
file.  Many  firms  use  forms  exactly  like  these  that  can  be  prepared 
by  a  paralegal  or  a  secretary,  though  the  lawyers  usually  allege  that 
they  check  the  reports  before  posting  them.  It  is  likely  that  Granite 
Trust,  like  most  lenders  had  a  special  printed  report  to  be  filled  out 
by  Highly.  The  choice  of  form  otherwise  is  a  matter  of  taste,  time 
and  business  judgment, 

Many  purchasers'  lawyers  do  not  give  title  opinions  similar  to 
that  given  by  O'Rourke  but  are  much  more  guarded  in  what  they  guarantee. 
It  is  quite  clear,  however,  as  we  shall  see  that  the  lawyer's  legal 
liability  would  likely  be  unchanged  whether  a  firm  guarantee  was 
given  or  nothing  was  said  about  title.  It  is  aposite  to  note  two 
provisions  of  the  Solicitors  Act,  R.S.O.  1970,  c.  441,  s.  24,  which 
set  important  limitations  on  the  terms  that  can  be  indicated  in 
agreements  between  lawyers  and  their  clients: 


24.  A  provision  in  any  such  agreement  that  the  solicitor  is  not 
to  be  liable  for  negligence  or  that  he  us  to  be  relieved  from  any 
responsibility  to  which  he  would  otherwise  be  subject  as  such 
solicitor  is  wholly  void.  R.S.O.  1960,  c.  378,  s.  53. 

26.  (  pon  any  such  application,  if  it  appears  to  the  court  that 
the  agreement  is  in  all  respects  fair  and  reasonable  between  the 
parties,  it  may  be  enforced  by  the  court  by  order  in  such  manner 
and  subject  to  such  eondi t  ions  as  to  t  he  costs  of  the  applicat  ion  as 
t  lie  court  thinks  fit,  but,  if  the  terms  of  the  agreement  art*  deemed 
by  t  he  court  not  to  be  fair  and  reasonable,  t  ho  agreement  may  l>e 
declared  void,  and  the  court  may  order  it  to  bo  cancelled  and  may 
direct  the  costs,  fees,  charges  and  disbursements  incurred  or 
chargeable  in  respect  of  the  matters  included  therein  to  be  taxed 
in  the  ordinary  manner.  R.S.O  1960,  e.  378,  s.  55. 


(The  application  referred  to  in  s.  26  is  authorized  by  s .  25  that 
allows  any  interested  person  to  test  the  validity  of  the  agreement. 


The  tangle  of  documents,  notes  and  memoranda  can  become  quite 
intricate,  even  in  a  fairly  routine  transaction.  Most  lawyers  use 
checklists  to  assure  that  important  functions  are  not  missed. 

Standard  checklists  are  found  in  Donahue  and  Quinn,  A  Conveyancers 
Guide  to  Real  Estate  Practice  in  Ontario,  and  the  Bar  Admission  Course 
Materials  on  Real  Estate  Transactions,  D.  Lamont,  ecT  Some  legal 
supply  firms  produce  files  with  checklists  printed  on  them.  Many 
lawyers  develop  their  own  checklists.  Samples,  used  by  a  small,  high 
volume,  high  efficiency  firm,  follow: 
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Chapter  II 


REAL  ESTATE  AGENTS 


Introduction 


The  great  majority  of  real  estate  transactions  are  effected 
through  real  estate  agents.  Although  there  is  no  requirement 
that  a  party  use  an  agent,  the  brokerage  facilities  which  the 
agents  provide  are  usually  the  quickest  means  of  effecting  a 
sale.  The  services  are  not  cheap.  Up  until  about  a  year  ago, 
commissions  were  fixed  by  local  Real  Estate  Boards  at  between 
five  and  seven  percent  of  the  selling  price  of  the  property  (for 
residential  property--lower  for  commercial).  In  a  seemingly 
magnanimous  gesture,  most  Boards  freed  member  agents  from  the 
obligation  of  charging  the  set  commission  prices,  about  a  year  ago. 

In  fact,  the  gesture  was  inspired  in  large  part,  if  not  wholly, 
by  recent  amendments  to  the  Combines  Investigation  Act,  R.S.C. 

1970  chap.  C-23,  which  bring  "services"  within  the  purview  of  the 
Act,  and  prevent  price-fixing  in  relation  to  services  as  well  as 
in  relation  to  the  supplying  of  goods  (23-24  Eliz.  II  c.  76,  assented 
to  Dec.  15th  1975).  Although  agents  are  now  free  to  decide  what 
price  to  sell  their  services  at,  there  has  apparently  been  little 
departure  from  the  old  prices. 

It  should  be  noted  that  overall,  real  estate  agents’  charges 
on  residential  sales  are  higher  in  Toronto  than  anywhere  else  in 
Canada.  The  charge  is  generally  5%  of  the  selling  price  for 
exclusive  and  6%  for  multiple  listing  service  sales  (the 
difference  between  exclusive  and  MLS  listing  is  discussed  below) . 

The  nominal  rate  may  be  higher  elsewhere,  but  alone,  this  is  mis¬ 
leading.  For  instance,  in  Vancouver  the  rate  is  5%  exclusive,  7% 
multiple:  but  the  rate  is  reduced  on  that  part  of  the  selling 
price  over  $50,000  and  reduced  substantially  on  that  part  over 
$100,000.  In  Nova  Scotia,  a  declining  rate  is  used  as  a  matter 
of  course.  As  well,  house  prices  in  Toronto  are  substantially 
higher  than  those  elsewhere  in  Canada  (perhaps  in  North  America). 

The  average  selling  price  of  houses  listed  on  MLS  in  July,  1977, 
was  over  $65,000  and  thus  the  average  commission  paid  by  a  vendor 
was  some  $3,900.  Again  this  is  slightly  misleading  -  the  commission 
is  usually  split  between  the  listing  salesman,  listing  broker, 
selling  salesman  and  selling  broker,  and  a  fee  is  paid  to  the 
Multiple  Listing  Service  as  well  so  that  each  participant's  take 
is  far  less  than  $3,900.  Office  expenses,  overhead,  advertising 
costs  and  the  like  must  be  borne  out  of  these  receipts.  It  is 
well  beyond  the  scope  of  this  course  to  decide  whether  or  not  these 
commissions  are  "too  high",  but  the  question,  and  proposed  answers 
and  solutions  should  be  kept  in  mind  or  developed.  It  is  important 
to  note  the  previous  price  fixed  by  the  "cartel"  when  price-fixing 
for  services  was  permitted;  the  doubling  of  house  prices  over  the 
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past  two  years;  the  continued  "general  commission  rate",  the 
doubling  of  overhead;  and  advertising  costs;  the  effect  of 
changes  in  the  market  power  of  salesmen  on  brokers;  and  the  effects 
of  fluctuations  in  the  number  of  new  entrants  into  real  estate 
sales  and  brokerage  activities. 

Not  all  agents  are  Board  members.  However  the  Canadian 
Real  Estate  Association  (under  which  provincial  associations  and 
local  Boards  operate)  owns  the  trademark  "Realtor",  and  the  local 
Boards  operate  all  of  the  multiple  listing  services;  thus  Board 
members  are  reputedly  more  successful  than  non-members  at 
effecting  quick  sales.  The  services  of  non-Board  members  are 
usually  sold  for  lower  commission  rates,  however.  One  Board 
member  in  Toronto  offers  cut-rate  commission  deals  by  operating 
a  self-listing  service  under  which  potential  vendors  list  their 
properties  themselves  rather  than  have  the  service  provided  by 
the  member. 

This  Chapter  does  not  deal  with  many  of  the  important  problems 
raised  by  the  real  estate  agent's  participation  in  the  purchase  and 
sale  process.  Most  of  these  are  merely  specific  illustrations  of 
difficulties  discussed  generally  in  contract,  trust,  property 
and  agency  cases.  But  the  high  visibility  and  central  role  played 
by  the  agent  in  many  deals  makes  consideration  of  some  of  the  more 
basic  aspects  of  his  participation  inevitable. 


(b)  Regulations 

NOTE:  The  activities  of  real  estate  agents  are  regulated  by 
The  Real  Estate  and  Business  Brokers  Act,  R.S.O. 

1970,  C.  401.  Amended  1972,  Vol.  2,  C.  50,  s.  76 
Amended  1972,  C.  1,  s.  53. 


1.  In  this  Act, 

(a)  “broker”  means  a  person  who,  for  another  or  others,  for 
compensation,  gain  or  reward  or  hope  or  promise 
thereof,  either  alone  or  through  one  or  more  officials  or 
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In  Glendinning  et  al.  v.  Cavanagh  et  al.  (1908),  40  S.C.R. 

414,  the  Supreme  Court  of  Canada  held  that  an  agent  was  en¬ 
titled  to  a  commission  where  he  introduced  a  purchaser  to  the 
owner,  even  though  the  contract  of  sale  was  replaced  by  one 
providing  for  a  reduced  consideration  and  other  terms.  At 
p.  416,  Idington,  J.,  speaking  for  the  majority,  said  this: 

Thi>  “independent  sale”  was  merely  a  method  of  carrying  out  ex¬ 
actly  what  the  assignees  of  Hanson’s  bargain  or  some  of  them 
desired  and  were  entitled  to. 

It  was  his  bargain  that  was  carried  out.  I  prefer  looking  for  the 
substance  of  things  to  adopting  the  mere  form. 

Every  one  got  as  the  result  all  they  ever  had  any  right  to  expect 
except  the  plaintiffs  whom  the  defendants  seek  to  deprive  of  their 
commission. 

To  treat  such  an  “independent  sale”  as  a  legal  reason  for  depriv¬ 
ing  brokers  of  commission  would,  I  fear,  if  adopted,  lead  to  an  undue 
development  of  human  ingenuity. 

The  plaintiffs  will  therefore  have  judgment  against  the  de¬ 
fendant 

[Cash  v.  Dundas  Realty  was  affirmed  by  the  Supreme  Court 
of  Canada:  (1976),  59  D.L.R.  (3d)  605.] 

QUESTIONS: 

1.  V  gave  an  exclusive  listing  for  the  sale  of  his  property 
to  A,  a  real  estate  agent.  Under  the  listing  agreement 

V  Was  obliged  to  refer  to  A  all  inquiries  for  purchase 
of  the  property  received  during  the  period  of  the  agree¬ 
ment  or  arising  by  reason  of  it,  and  commission  was 
payable  on,  inter  alia,  a  binding  contract  of  sale 
being  brought  into  being  at  any  time  in  respect  of 
which  the  efforts  of  A  was  an  effective  cause.  V 
informed  A  that  P  was  a  prospect,  but  no  sale  was  effected. 
After  the  expiration  of  the  listing  agreement  a  sale  was 
effected  to  a  new  company  incorporated  by  the  shareholders 
and  officers  of  P.  Should  A's  action  against  V  for  com¬ 
mission  or  damages  succeed?  See  Circle  Realty  Ltd.  v. 

Long  (1961),  25  D.L.R.  (2d)  184  (B.C.S.C). 

2.  V  gave  a  general  listing  of  his  property  to  two  real 
estate  agents.  The  property  was  sold  to  P,  and  now  each 
agent  is  claiming  that  he  was  the  causa  causans  of  the 
sale,  and  each  claims  a  commission  on  the  sale.  V  admits 
liability  for  one  commission.  What  should  V  do?  Is  it 
possible  for  V  to  be  liable  to  more  than  one  agent? 

See  Kosmenko  v.  Mason  $  Hosie  Ltd.,  [1955]  3  D.L.R.  256 
(Sask.  Q.B.);  Collette  v.  Olsechuk  and  Gutnik  (1958)  16 
D.L.R.  (2d)  563  (Man.  Q.B .) . 

3.  In  the  spring  of  1918  V  listed  his  farm  for  sale  with  A 
at  $60/acre,  $10,000  cash,  balance  7%,  and  agreed  to  pay 

A  a  commission  of  $l/acre.  In  April  of  1918,  A  introduced  P  to 
V,  and  the  three  of  them  looked  at  the  property.  P  did 
not  buy  the  property  at  this  time.  In  the  fall  of  1918, 

V  moved  to  another  province,  having  previously  altered, 
the  listing  with  A  to  $75/acre.  In  September  1919,  P 
again  approached  A  regarding  the  purchase  of  farm 


property.  A  again  mentioned  V's  property,  stating 
that  it  was  now  $  75/acre  but  offering  to  write  to  V 
to  see  if  it  could  be  bought  for  less.  P  said  that 
he  would  write  himself,  and  he  did  so,  resulting  in 
a  direct  sale  from  V  to  P  at  $  70/acre  and  $15,000 
cash.  Will  A  succeed  in  his  action  against  V  for 
commission? 

See  Palmer  v.  Harvey  [1922]  1  W.W.R.  231  (Sask.  C.A.) 
affirming  [1921]  1  W.W.R.  84  (Sask.  K.B.) 


NOTE:  You  have  seen  the  wording  of  the  commission 
clauses  in  the  listing  agreements  and  standard 
Toronto  Real  Estate  Board  agreement  supra .  Problems 
frequently  arise  when  an  agreement  has  been  executed 
by  the  vendor  and  purchaser,  but  for  some  reason, 
the  deal  is  not  closed.  Is  the  agent  entitled  to 
his  commission  notwithstanding  the  abortive  completion? 
The  case  law  has  emphasized  the  importance  of  subtle 
distinctions  in  the  language  used  in  the  clause 
triggering  the  earning  of  a  commission.  An  agreement 
may  make  a  commission  payable  "upon  sale",  "upon 
finding  a  purchaser",  "upon  procuring  an  offer", 

"upon  payment  of  the  purchase  price"  etc.  The 
next  cases  deal  with  some  standard  triggering 

clauses . 


Township  of  Nelson  v.  Stoneham  (1957)  7  D.L.R.  (2d) 

39  (Ont.  C.A.) 

[An  agreement  contained  the  following  clause: 

“The  undersigned  accepts  the  above  offer  and  agrees  with 
the  agent  above  named  in  consideration  of  his  services  in  pro¬ 
curing  the  above  offer  to  pay  him  a  commission  of  5%  of  an 
amount  equal  to  the  above  mentioned  sale  price;  said  com¬ 
mission  to  be  payable  on  the  date  above  fixed  for  completion. 

The  undersigned  authorizes  the  agent  above  named  to  deduct  his 
commission  from  the  deposit  money  and  if  said  deposit  is  in¬ 
sufficient  to  cover  said  commission  irrevocably  directs  his 
solicitor  to  pay  to  the  said  agent  from  the  proceeds  of  this  sale, 
an'  amount  equal  to  the  amount  of  commission  not  covered  by 
the  deposit." 

The  sale  was  not  completed  because  of  the  impossibility 
of  obtaining  a  provincial  consent  required  for  a  valid 
sale.  The  agent  claimed  that  he  was  entitled  to  the 
commission  notwithstanding  the  non-completion.] 

The  judgment  of  the  Court  was  delivered  by  Hogg  J.A.: 

In  other  words,  whether  an  agent  is  entitled  to  a  commission 
or  not  is  dependent  in  each  case  upon  the  express  terms  of  the 
particular  contract  with  such  agent.  If  the  commission  is  to  be 
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Standards  of  Conduct  Required  of  the  Agent 

(  ^  The  standard  of  performance  at  which  the  agent  must  operate  is 

established  by  contract  and  by  tort  duties,  as  is  that  of  any  other 
servant  or  employee.  Additionally  however,  the  agent  is  usually 
held  to  be  a  fiduciary  of  one  or  other  of  the  parties,  and  as  such 
has  extra  requirements  of  good  faith  dealing  superimposed  upon  the 
general  standard. 

You  can  see  in  the  standard  agreement  of  purchase  and  sale  forms 
above  that  the  agent  is  described  as  agent  for  the  vendor.  This 
accords  with  general  understanding  and  with  the  facts,  when  a  vendor 
engages  an  agent  to  seek  out  purchasers.  However,  this  general 
situation  is  frequently  qualified.  Although  an  agent  may  list 
the  vendor's  property,  another  agent,  originally  contacted  by  the 
purchaser  and  who  has  had  extensive  dealings  with  the  purchaser  may 
be  the  selling  agent.  This  is  particularly  so  where  property  is 
listed  on  MLS.  Even  the  best  agencies  sell  only  some  50%  of  the 
properties  they  put  onto  MLS.  Is  it  appropriate  to  regard  a  selling 
agent  as  a  fiduciary  of  the  vendor  when  the  agent  has  spent  much  time 
with  the  purchaser  showing  the  purchaser  many  properties,  and  only 
sees  the  vendor  essentially  once,  when  the  purchaser  is  shown 
through  this  MLS  listing  and  decides  to  buy  the  property.  Or  is  it 
proper  to  see  the  agent  as  vendor's  fiduciary  where  the  agent  has 
been  engaged  to  "assemble"  property  (approach  several  vendors  and 
buy  all  of  their  properties  so  that  a  large  plot  can  be  under  one 
ownership)?  So  to  categorize  the  relationship  seems  a  perversion 
of  fact.  The  agent,  if  a  "close  and  trusted  associate"  of  anyone, 
is  that  of  the  purchaser. 

In  the  ordinary  course,  however,  the  agent  is  regarded  as 
agent  for  the  vendor,  and  important  consequences  (described  below) 
follow.  Many  experienced  agents  regard  the  purchaser  as  "their 
client".  See  for  instance  the  judicial  recognition  of  this 
"problem"  in  D'Atri  v.  Chiliott  (1975),  7  O.R.  (2d)  249,  in  which 
Galligan  J. ,  noted: 

"It  was  interesting  to  hear  both  [agents]  refer  to 
persons  who  might  be  prospective  purchasers  as  their 
'clients'.  The  reference  to  a  prospective  purchaser 
as  a  client  indicates  to  me  a  serious  misconception  on  the 
part  of  a  real  estate  agent  of  his  duties  toward  the 
vendor  who  has  hired  him  and  who  is  responsible  to  pay 
him.  If  the  word  client  is  an  appropriate  one  to  be 
used  in  such  circumstances,  it  is  obvious  that  a  real 
estate  agent's  client  is  the  vendor  who  has  signed  the 
listing  agreement."  (at  p.  254) 
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Is  it  appropriate  to  treat  the  agent  generally  as  fiduciary 
of  the  vendor?  An  important  bit  of  information  might  be  data 
about  what  purchasers  think.  Most  agents  and  lawyers  suggest  that 
purchasers  believe  that  the  agent  is  "their  agent". 

But  is  it  appropriate  to  regard  the  agent  as  agent  of  anybody? 
Recall  the  delicate  situation  in  which  the  agent  usually  finds 
himself.  The  property  is  listed  by  the  vendor  who  may  disclose 
confidential  information  and  who  wants  a  high  price.  The  agent 
may  "pick  up"  a  purchaser  and  stay  with  him  over  the  course  of 
seeing  many  properties;  the  agent  may  learn  confidences  of  the 
purchaser,  who,  of  course  wants  to  pay  a  low  price.  But  as  well, 
the  agent  has  his  own  interest  to  mind;  loosely  speaking,  if  there 
is  no  sale,  there  is  no  commission  and  the  agent  is  working  free. 

As  you  read  the  cases  that  follow,  consider  whether  these 
concerns  have  been  acknowledged  adequately  in  the  judicial  and 
statutory  response  to  the  problems  that  crop  up. 


The  first  issue  considered  is  that  of  how  to  determine, 
"Whose  agent  is  the  agent?" 


Wyne  v.  Martin  (1968),  62  W.W.R.  735  (B.C.S.C.) 


Gregory  J.  at  743: 


lulc  15  u,aL  an  agent  wno  is  offered  a  reward  (whether  it  is 
a  commission  or  percentage  of  the  sale  Drice  a  fiv/vl  eiirr^ 


It  must  be  borne  in  mind  that  a  prospective  vendor  and  a 
prospective  purchaser  have  diametrically  opposed  interests, 
for  while  the  vendor  wants  to  sell  at  the  highest  price  he  can 
get,  the  purchaser  wants  to  buy  at  the  lowest.  How,  in  these 
circumstances,  can  one  be  the  agent  of  both  simultaneously 
and  at  the  same  time  act  faithfully  toward  each?  To  me  it 
seems  a  difficult  task,  for  what  the  agent  does  in  the  interests 
of  one  will  almost  certainly  be  against  the  interests  of  the 
other.  A  real  estate  agent  can  take  a  listing  from  a  prospec¬ 
tive  vendor  and  on  his  behalf  try  to  find  a  purchaser  willing 
to  pay  the  vendor’s  price:  if  he  succeeds,  he  can  look  to  the 
vendor  as  his  principal  for  payment  of  the  compensation  agreed 
on.  On  the  other  hand  a  real  estate  agent  can  equally  prop¬ 
erly  undertake  on  behalf  of  a  prospective  purchaser  to  find 
him  property  which  meets  his  requirements  and,  if  he  suc¬ 
ceeds,  look  to  the  purchaser  as  his  principal  for  payment  of 
his  fee.  It  is  when,  as  in  the  case  at  bar,  the  agent  regards 
the  purchaser  as  his  client  but  looks  to  the  vendor  to  pay 
him  for  bringing  about  the  sale  that  trouble  is  likely  to  result 
It  is  certainly  going  to  result  unless  the  agent  knows  exactly 
what  he  is  doing  and  makes  full  disclosure  to  each  of  the 
parties  to  whom  he  has  undertaken  a  duty. 


NOTE:  In  general,  any  knowledge  of  an  agent  is 

deemed  to  be  knowledge  of  his  principal,  and  any 
representations  made  by  an  agent  are  deemed  to 
be  representations  made  by  the  principal.  (Magrath 
v.  Collins  (1917) ^  37  D.L.R.  611  (Alb.  S.C.);  ChudyJ 
v.  Canada  Permanent  Mortgage  Corp..  [1937]  3  D.L.R. 
261  (at  275)  (M.C.A.)).  ^ 


QUESTIONS 

1.  Joan  asked  Henry  (a  real  estate  agent)  to  see  if  he 
could  get  the  owner  of  131  Sunset  Drive  to  sell  his 
home  to  her.  Joan  loved  the  house  and  had  telephoned 
the  owner,  Alan,  who  replied  that  the  house  was 
definitely  not  for  sale.  Henry  went  to  see  Alan  and 
told  him  that  a  four  lane  highway  was  soon  to  be  built 
in  front  of  his  house  (secret  information)  which  would 
seriously  depreciate  the  value  of  the  house.  Henry 
also  said  that  Joan  was  interested  in  the  house  and  that 
she  did  not  know  about  the  highway.  Henry  produced  an 
offer  from  Joan  on  the  standard  T.R.E.B.  form  (supra) 
and  Alan  accepted  it  at  once. 

Henry's  statement  was  a  deliberate  lie.  Alan  discovered 
this  just  before  closing.  Can  Alan  repudiate  the  deal? 

2.  Can  an  agent  collect  a  commission  from  both  vendor  and 
purchaser? 

See:  McLean  and  Inter  City  Agency  and  Real  Estate  v. 

Jus zkiewicz,  (1962)  40  W.W.R.  378  (Alta.  S.C.). 
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(  What  duties  does  the  agent  have  to  his  principal? 

What  are  the  consequences  of  a  breach  of  that  duty? 
These  questions  are  briefly  considered  in  the  materials 
which  fo/low. 

Cec.  MacManus  Realty  Ltd.  v.  Bray  (1971)  14  D.L.R. 

(3d)  564  (N.B.S.C.,  Appeal  Div.) 

Hughes  J.A.  at  567: 


As  I  understand  the  applicable  law,  an  agent  is  obliged  to 
show  the  utmost  good  faith  in  his  dealings  with  his  principal, 
and  if  in  the  transaction  of  the  agency  he  represents 
other  persons  having  interests  adverse  to  those  of  his  princi¬ 
pal,  he  will  lose  his  right  to  compensation  unless  the  principal, 
either  expressly  or  by  implication  from  the  circumstances  of 
the  case,  either  consents  to  the  dual  appointment  or  waives 
or  estops  himself  from  asserting  any  objection  he  might  take 
in  this  regard:  see  Bartram  &  Sons  v.  Lloyd  (1903),  88  L.T. 
286;  reversed  on  another  point  in  90  L.T.  357 ;  Onsum  v.  Hunt 
(1910),  12  W.L.R.  680,  where  it  was  held  the  position  of  the 
agent  being  incompatible  with  his  duty  to  his  principal,  the 
agent  was  disentitled  to  a  commission,  and  Salomons  v.  Pender 
(1865),  34  L.J.  Ex.  95,  where  the  agent  employed  to  sell 
land  subsequently  became  a  shareholder  of  a  company  which 
purchased  the  land,  it  was  held  that  he  could  not  recover  a 
commission  on  the  sale  because  he  had  taken  upon  himself 
a  position  incompatible  with  the  duty  of  an  agent. 

The  learned  trial  Judge  in  his  reasons  for  judgment  quoted 
the  following  passage  from  the  judgment  of  Lord  Alverstone, 
C.J.,  in  Andrews  v.  Ramsay  &  Co.,  19  T.L.R.  620  at  p.  621, 
[1903]  2  K.B.  635,  which  I  think  is  applicable  to  the  present 
situation : 

If  it  turned  out  that  a  man  was  not  acting  entirely  as  agent  for 
his  principal,  but  wag,  directly  or  indirectly,  working  for  the  other 
party  to  the  contract,  in  such  a  way  as  possibly  to  sacrifice,  in 
whole  or  in  part,  the  interests  of  his  principal,  he  was  not  entitled 
to  his  commission. 
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matter.  Furthermore,  during  the  negotiations  concerning  the 
property,  Olmstead  dealt  only  with  a  Mr.  Trudel,  another 
Shipman  employee.  At  no  time  did  Olmstead  represent  to  Mr. 
Trudel  that  the  property  was  a  triplex. 

Although  Carpenter  negligently  misrepresented  that  the 
property  in  question  could  be  used  as  a  triplex,  where  in  fact 
it  could  only  be  used  as  a  duplex,  this  was  not  actionable 
negligence  since  no  resulting  damages  were  sustained  by  the 
plaintiffs.  The  proper  measure  of  damages  would  have  been 
the  difference  between  the  purchase  price  paid  for  the  prop¬ 
erty  and  the  actual  value  of  the  property  at  the  time  of  the 
sale.  In  the  instant  case,  the  plaintiffs  paid  $3-1,000  for  the 
property  which  at  the  time  of  sale  had  a  market  value  of 
$34,000.  Thus,  the  plaintiffs  were  unable  to  show  any  loss 
flowing  from  the  negligent  misrepresentation  for  which  Ship- 
man  could  be  held  liable. 

[Lieff  J.  found  that  the  solicitor  was  not  liable  to 
the  plaintiffs  as  he  held  on  conflicting  expert 
evidence  that  it  was  not  the  standard  practice  for 
solicitors  to  inquire  about  zoning  regulations  where 
the  purchaser  retained  the  solicitor  after  having 
signed  into  an  offer  to  purchase.] 

Action  dismissed. 


NOTE: 

In  Alessio  v.  Jovica  (1974)  42  DLR  (3d)  242,  the 
Appellate  Division  of  the  Supreme  Court  of  Alberta 
distinguished  Ban go,  supra,  on  the  grounds  that  in 
Alessio  there  was  no  clear  reliance  on  the  skill  and 
experience  of  the  realtor  to  provide  the  purchaser  with 
the  type  of  property  required  followed  by  careless 
performance  by  the  agent,  as  there  was  in  Bango.  In 
Alessio,  the  purchaser  contacted  the  agent  in  response 
to  a  newspaper  advertisement  which  listed  the  property 
for  sale.  The  purchaser  did  not  seek  out  the  agent  to 
find  him  a  suitable  property  upon  which  to  build  a  duplex 
but  merely  inquired  whether  the  advertised  R2  zoning 
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permitted  the  construction  of  a  duplex.  The  agent  said  it 
did  but  the  purchaser  did  not  ask  for,  nor  did  he 
receive,  any  further  assurances  that  his  objective 
could  be  carried  into  effect.  The  innocent  failure 
of  the  agent  to  inform  the  purchaser  of  the  difficulty 
in  obtaining  a  building  permit  because  of  the  sewage 
facilities  on  the  property,  of  which  the  agent  was 
not  aware,  was  held  not  to  be  a  negligent  misrepresent¬ 
ation  . 


NOTE: 

In  Avery  v.  Salie  [1972]  3  W.W.R.  759  (Sask .  Q.B.), 
plaintiff  contacted  defendant  agent  to  find  a  house 
for  him.  Plaintiff  specified,  amongst  other  things, 
that  there  must  be  a  long  term  mortgage  at  a  low 
interest  rate.  Defendant  found  a  house  with  such 
a  mortgage  according  to  the  multiple  listing  data 
supplied  by  the  local  real  estate  board.  The  data 
sheet  contained  this  statement:  "The  Board  is  not 
responsible  for  the  accuracy  of  the  above  information". 
Defendant  told  plaintiff  he'd  found  a  suitable  house,  showed 
him  the  data  sheet,  and  assured  him  the  mortgage  had 
twenty  one  years  to  run.  Plaintiff  agreed  to  buy 
and  defendant  recommended  a  solicitor  to  act  for  him. 

After  the  purchase  was  completed,  plaintiff  discovered 
the  mortgage  was  payable  less  than  one  year  later. 

He  sued  defendant  for  damages  and  succeeded.  MacPherson 
J.  held  that  although  defendant  was  paid  his  commission 
by  the  vendor,  he  was  an  agent  of  plaintiff  to  find  him 
a  house.  As  a  gratuitous  agent,  he  was  required  to  perform 
his  duty  up  to  the  standard  of  a  contractual  agent,  once 
he  has  begun  to  perform.  Plaintiff  relied  on  defendant 
to  find  him  a  house  with  a  long  term  mortgage.  Defendant 
led  his  principal  to  believe  the  mortgage  assumed  was 
long  term,  and  he  made  the  statement  negligently  as  he 
had  not  checked  the  fact.  Damages  were  awarded  on  the 
basis  of  negligence  against  the  agent  and  his  employer 
agency. 


NOTE:  Further  restructions  are  placed  on  agents  by 
sections  42  and  43  of  The  Real  Estate  and 
Business  Brokers  Act. 


42.-0 )  No  broker  or  salesman  shall  purchase,  lease,  ex¬ 
change  or  otherwise  acquire  for  himself  or  make  an  offer  to 
purchase,  lease,  exchange  or  otherwise  acquire  for  himself,  either 
directly  or  indirectly,  any  interest  in  real  estate  for  the  purpose  of 
resale  unless  he  first  delivers  to  the  vendor  a  written  statement 
that  he  is  a  broker  or  salesman,  as  the  case  may  be,  and  the  vendor 
has  acknowledged  in  writing  that  he  has  received  the  statement. 
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The  Deposit: 

Virtually  every  offer  to  purchase  is  accompanied  by 
a  deposit,  given  by  the  purchaser  as  "earnest  money". 
Very  often  the  deposit  will  be  held  by  the  agent  pending 
closing  of  the  transaction.  If  all  goes  well,  the  usual 
practice  is  that  the  agent  will  deduct  his  commission 
from  the  deposit  and  pay  the  balance  over  to  the  vendor. 
As  well,  the  lawyer  for  the  vendor  is  directed  to  pay 
the  balance  of  the  agents  commission  directly  out  of 
the  proceeds  of  closing,  if  the  deposit  is  insufficient 
(see  T.R.E.B.  agreement  form,  supra).  However,  things 
do  not  always  go  well.  The  agent  might  go  bankrupt, 
or  abscond  with  the  deposit  money.  In  such  cases  the 
law  used  to  be  that  as  between  the  innocent  purchaser 
and  innocent  vendor,  the  party  to  bear  the  loss  when 
the  agent  failed  was  to  be  decided  on  the  basis  of  the 
capacity  in  which  the  agent  held  the  money  --  was  he 
the  purchasers  agent  to  carry  it  to  the  vendor,  or 
the  vendor's  agent  to  receive  it  (so  that  if  the 
agent  absconded  the  vendor  would  have  to  credit  the 
purchaser  with  its  amounts)?  English  Courts  have 
struggled  over  this  question  frequently  in  the  last 
few  years  and  the  cases  have  yielded  confusing  and 
inconsistent  results.  All  of  these  cases  are  discussed 
in  Sorrell  v.  Finch,  [1976]  2  W.L.R.  833  (H.L.). 
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of  purchase  and  sale  the  agent  may  be  entitled  to  his  commission  upon 
the  acceptance  of  the  offer  to  purchase,  that  is,  upon  the  completion 
of  the  agreement  itself,  I  think  the  said  statutory  provisions  contemplate 
that  the  deposit  of  the  purchaser  shall  remain  in  the  trust  account  of  the 
agent  until  the  transaction  has  been  completed.  In  any  case,  so  long 
as  the  money  is  in  the  trust  account  of  the  agent  it  is  trust  money 
for  the  purchaser  or  vendor,  whichever  becomes  entitled,  and  this 
would  be  the  case  even  if  the  agent  had  the  right  to  take  his  com¬ 
mission  out  of  it  as  against  the  vendor.  To  hold  otherwise  would,  in 
my  opinion,  defeat  the  purpose  of  the  said  statutory  provisions.  It 
may  be  noted  that  among  the  terms  of  the  purchase  and  sale  agree¬ 
ment  used  by  the  bankrupt  it  provides  for  repayment  of  the  deposit  to 
the  purchaser  under  certain  circumstances.  Apart  from  the  statute, 
there  is  of  course  a  fiduciary  relationship  between  the  bankrupt  and 
the  vendor,  so  that,  subject  to  the  right  of  the  purchaser  to  the  return 
of  the  deposit,  any  part  of  the  deposit  above  the  commission  would  be 
held  in  trust  for  the  vendor . 


NOTE:  In  Day  v,  Caleb  (1975)  5  O.R.  (2d)  461  (H.C.),  the  real  estate 
agents  were  the  agents  of  the  vendor.  The  plaintiff-purchaser 
paid  a  $2,500  deposit  to  the  agents  on  an  agreement  of  purchase 
and  sale,  but  the  agreement  was  duly  rescinded  by  the  plaintiff  for 
failure  of  title.  The  Court  allowed  the  plaintiff  to  recover  the 
deposit  from  the  agents,  on  the  ground  that  the  agents  ’’because  of 
the  wording  of  the  Real  Estate  and  Busniess,  Brokers .Act ,  are  con¬ 
stituted  trustees  of  the  plaintiff  (purchaser)  as  he  is  the  'person 
from  whom  trust  moneys  are  received'". 

NOTE:  The  trust  fund  provisions  have  generally  worked  well  to  protect  all 
parties  to  a  transaction.  Agents  sometimes  complain  however,  that 
they  are  forced  to  make  difficult  decisions  in  cases  where  the  deal 
proves  abortive.  The  purchaser  claims  that  the  vendor  breached  the 
agreement  and  that  the  purchaser  is  entitled  to  have  his  money  back. 

The  vendor  claims  that  itb  all  the  fault  of  the  purchaser  and  that 
the  deposit  has  been  forfeited  and  ought  to  be  paid  over  to  the  vendor. 
The  agent  has  the  money  and  can  incur  civil  liability  if  he  pays  the 
wrong  person.  As  well,  he  is  trustee  of  the  funds  by  virtue  of  s.31 
of  The  Real  Estate  and  Business  Brokers  Act  and  is  guilty  of  a  breach 
of  trust  if  he  pays  the  wrong  person.  He  will  also  be  contravening 
the  Act  to  pay  other  than  "in  accordance  with  the  terms  of  the  trust" 
and  is  subject  to  the  penalties  imposed  by  the  Act  and  disciplinary 
action  possibly  affecting  his  registration  under  the  Act.  Also, 
the  agent  is  not  quite  in  the  middle  of  the  dispute--he  is  somebody's 
agent  and,  of  course,  owes  fiduciary  duties  to  that  person. 

You  needn't  have  too  much  sympathy  for  the  agent.  He  can  always 

avoid  the  problem  in  the  first  place  by  having  the  deposit  go  directly 
to  the  vendor,  rather  than  be  held  by  the  agent.  Agents  claim  they 
are  providing  a  service  to  the  parties  by  holding  the  deposit  pending 
closing.  Does  the  clause  in  the  T.R.E.B.  agreement  dealing  with  what 
is  to  happen  to  the  deposit  give  you  any  clue  as  to  why  agents  perform 
this  "service"?  In  practice,  cases  of  disputed  claims  of  entitlement 
to  the  deposit,  agents  will  usually  require  written  directions  of  both 
parties  before  they  will  pay  it  out  to  either.  The  option  of  payment 
into  Court  exists  as  well. 
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NOTE:  As  might  have  been  implied  above,  an  agent  may 
find  himself  holding  funds  in  his  trust  account  for 
quite  a  time.  What  happens  to  any  interest  which 
accrues  on  the  funds  during  that  time?  Ordinarily, 
the  agent  will  keep  it  since  neither  party  nor 
their  lawyers  thinks  to  ask  for  it.  The  rule  of 
practice  for  one  large  agency  is  that  if  asked  for, 
the  interest  will  be  paid  to  whomever  is  entitled 
to  the  deposit  itself,  so  long  as  interest  is 
attributable  to  that  sum.  (This  is  not  always  the 
case  since  if  the  money  is  in  a  bank  trust  account 
for  less  than  one  month  and  the  bank  credits  interest 
on  the  lowest  monthly  balance,  no  interest  will  have 
been  earned  on  the  particular  fund.)  In  other  words, 
if  a  deposit  did  in  fact  earn  interest  and  if  the 
interest  is  asked  for,  it  will  be  paid  over. 

This  rule  of  practice  is  probably  unnecessarily  generous, 
as  it  seems  that  the  agent  is  probably  entitled  to 
keep  the  interest  himself. 

The  only  case  authority  directly  on  point  is  the  English 
decision  in  Potters  v.  Loppert,  [1973]  1  All  E.R.  658, 
which  was  a  test  case  financed  by  an  agents'  association. 
The  Court  held  that  the  agent  receives  the  deposit  as 
"stakeholder",  but  that  such  capacity  is  not  of  itself 
determinative  of  who  is  entitled  to  the  interest.  It 
was  all  said  to  depend  upon  whether  the  agent  receives 
the  deposit  in  trust  or  merely  with  a  quasi-contractual 
liability  to  pay  it  to  the  party  entitled.  In  Potters , 
the  agenth  agreement  stated  that  the  agent  agreed  to 
hold  the  deposit  "as  stakeholder"  and  the  Court  held 
that  the  liability  to  pay  over  was  only  quasi-contractual. 
The  money  belonged  to  the  agent  who  could  do  with  it  what 
he  liked--including  investing  it  and  retaining  the  profits. 
His  only  duty  in  respect  of  the  money  was  to  pay  over  an 
equivalent  amount  at  the  appropriate  time.  The  agent 
was  therefore  entitled  to  the  interest. 


In  Ontario,  the  position  is  different  since  the  effect 
of  s.  31  of  The  Real  Estate  and  Business  Brokers  Act 
is  that  deposit  money  coming  into  an  agent's  hands 
comes  to  him  "in  trust".  (Re  Ridout  Real  Estate  Ltd., 
supra) .  But  even  if  the  agent  receives  and  holds  the 
money  "in  trust",  the  matter  is  not  concluded  against 
the  agent's  retaining  the  interest.  A  trustee  is 
entitled  to  reasonable  remuneration  for  his  services 
(s.  62  of  The  Trustee  Act) .  (Section  1 (Q)  of  that  Act 
would  appear  to  include  the  real  estate  agent's  deposit 
trust  as  a  type  of  trust  within  the  scope  of  The  Trustee 
Act) .  There  is,  as  well,  a  series  of  English  cases 
culminating  with  Burt  v.  Claude  Cousins,  [1971]  2  All 
ER  611  and  Barrington  v.  Lee^ [1971]  3  All  ER  1231, 
which  suggest  that  a  stakeholder  is  entitled  to  a 
reasonable  fee  for  holding  the  stake,  and  that 
reasonable  fee  could  well  be  the  accrued  interest. 

In  Potters ,  the  Court  held  that  persons  holding 
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either  merely  with  quasi -contractual  liability  or 
as  trustees,  could  equally  be  included  within  the 
category  of  ’'stakeholder”  so  that  the  agent  may  be 
entitled  to  the  interest  on  the  Burt - Barrington 
theory . 

Also,  in  Burt ,  Sachs  L.J.,  considered  that  where 
nothing  is  said,  agents  hold  the  deposit  on  terms 
"in  accordance  with  their  usual  practice”.  As 
agents  usually  keep  the  interest,  this  theory  may 
well  give  them  legal  justification  for  so  doing. 


NOTE:  Whatever  may  be  the  strict  legal  rights  of  a 
purchaser  or  vendor,  subtle  persuasion  is  not  always  un¬ 
successful.  Consider  the  following  correspondence  which 
ensued  after  a  purchaser  defaulted.  After  a  two-year 
long  dispute,  the  purchaser  and  vendor  agreed  that  the 
purchaser  could  get  the  deposit  back.  When  the  agent 
remitted  the  deposit,  he  did  so  without  including  any 
of  the  interest  accrued  over  the  two  years.  The 
purchaser's  solicitor  suggested  that  the  agent,  as  a 
trustee,  was  strictly  accountable  for  interest  accrued 
on  the  deposit,  and  the  following  correspondence  ensued: 


April  19,  1977 


Dear  Mr.  Shuster: 

Re:  Michael  purchase  from  Forest 


We  received  your  letter  dated  April  4,  1977 
requesting  interest  on  Mr.  Michael's  deposit  of  $2,000. 

We  held  these  monies  in  accordance  with  section  31  of 
The  Real  Estate  and  Business  Brokers  Act  and  we  know  of 
no  requirement  to  be  "strictly  accountable  for  interest 
accrued  on  any  deposit  during  the  period  when  we  held  same. 

It  is  our  policy  to  not  pay  interest  on  monies  held 
in  trust  unless  such  is  specified  in  the  Offer  of  Purchase 
and  Sale. 


Yours  truly 


John  Cash,  C.A. 
Controller 
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"Y ,)  The  Lawyer  and  the  Agent 

It  will  likely  come  as  no  surprise  to  you  that  lawyers 
in  practice  need  clients.  Large  firms  generate  real  estate 
clients  out  of  their  other  act ivit ies : the  clients  developed 
by  corporate  departments  buy  and  sell  houses  and  they  have 
friends  that  they  will  refer  to  trusted  lawyers  (and  often, 
trusted  lawyer-friends).  Smaller  and  older  firms  have  a  clientele 
built  up  over  the  years  of  clients  who,  for  whatever  reason, 
once  bought  or  sold  a  house  through  the  firm,  liked  the  service 
and/or  price,  and  now  return  and/or  recommend  the  firm  to  their 
friends  and  relatives.  Legal  fees  charged  by  the  large  firms 
first  described  tend  to  approach  tariff;  those  charged 
by  the  smaller  old  firms  are  at  about  two-thirds  tariff. 

Younger  firms,  and  especially  young,  small  and  aggressive 
firms  must  develop  their  clientele.  While  some  clients  may  be 
walk-ins,  friends  or  relatives,  these  firms  often  feel  that 
business  cannot  be  increased  fast  enough  to  cover  overhead 
costs  and  provide  reasonable  remuneration  to  the  lawyers. 

In  an  effort  to  develop  clients  quickly,  these  firms  engage  in 
vigorous  price  competition,  often  charging  as  little  as  one- 
quarter  of  the  tariff  price  for  legal  services.  The  price 
competition  is  exacerbated  by  the  recent  dramatic  increase  in 
the  number  of  practising  lawyers. 

[There  are  8310  lawyers  in  private  practice  in  Ontario,  a  client 
to  lawyer  ratio  of  about  700  to  1;  there  are  about  4158  lawyers 
practising  in  Metropolitan  Toronto,  a  client  to  lawyer  ratio 
of  518  to  1,  the  lowest  ratio  in  Ontario  (ratios  for  all 
counties  are  set  out  in  the  Law  Society  Gazette  of  June  1977 
at  pp.  75-76)],  and  by  the  tendency  of  the  new  lawyer  who  set 
up  their  own  practices  to  locate  closely  together  geographically 

Advertising  to  attract  clients  is  prohibited. 

Professional  Conduct  Handbook  Ruling  3 

TOUTING.  ADVKUTISING  ANI)  SOLICITING 

1.  A  member  nha  1 1  not  directly  or  indirectly  do  or  permit  any 
act  or  thing  to  lx*  done  which  can  reasonably  be  regarded 
as  professional  touting,  advertising  or  as  designed  pri¬ 
marily  to  attract  professional  work. 

2.  Without,  limiting  the  generality  of  Ruling  1  or  the  fore¬ 
going  section  of  this  Ruling,  each  of  the  following  actions 
is  improper  for  a  member: 

(a)  to  hold  himself  out  or  permit  himself  to  be  held  out  as 
being  prepared  to  provide  professional  services  at  fees 
that  are  less  than  reasonable  and  appropriate  in  the 
circumstances  in  order  to  obtain  professional  work; 


184 


Chapter  III 


FIXTURES 


Dunham,  Modern  Real  Estate  Transactions,  418  (2nd 
Ed.  1958) 


In  a  modern  housing  transaction,  whether  rental  or  sale, 
some  consumer’s  durable  goods  or  household  appliances  are  usu¬ 
ally  involved.  It  has  been  estimated  that  the  relative  value  of 
manufactured  equipment  installed  in  modern  buildings  exceeds 
20  per  cent  of  the  value  of  the  whole  building.  The  price  of  a 
new  house  inc  udes  heating  equipment,  bathroom  fixtures, 
kitchen  cabinets  and  sinks,  window  blinds  and  frequently  in¬ 
cludes  cooking  stove,  washing  machine,  clothes  dryer,  dish¬ 
washer,  refrigerator  and  sometimes  even  a  television  set.*  A 
supplier  of  secondhand  housing  may  contract  to  sell  many  fewer 
of  these  items  in  the  housing  price  and  often  expects  to  nego¬ 
tiate  a  separate  sale  or  remove  from  the  premises  the  items  not 
included  in  the  housing  price.  Even  though  the  housing  sup¬ 
plier  does  not  include  in  his  price  these  and  other  items,  the  in¬ 
stitutional  lender  furnishing  the  financing  may  include  in  the 
amount  loaned  funds  sufficient  for  the  consumer  to  acquire  them 
himself. 

The  law  concerning  goods  used  as  part  of  a  house  is  also  in¬ 
fluenced  by  the  fact  that  the  industry  which  markets  consumers' 
durable  goods  to  be  installed  in  buildings  is  not  only  a  different 
industry  but  is  an  industry  whose  marketing  practices  include 
encouragement  of  frequent  removal  of  these  items  and  the  instal¬ 
lation  of  newer  models.  Although  some  of  the  lenders  which 
finance  the  acquisition  of  housing  also  engage  in  financing  con¬ 
sumers’  durable  goods,  in  the  main  the  institutional  lenders  are 
different.  Thus  competition  among  lending  institutions  for  a 
market  for  the  savings  at  their  disposal  may  affect  our  problem. 
The  rise  of  the  “open-end”  mortgage  or  future  advance  mortgage 
is  attributable  in  part  to  the  attempt  of  savings  and  loan  associa¬ 
tions  limited  by  law  to  mortgages  on  land  to  acquire  a  share  of 
the  business  of  financing  acquisition  of  consumers  goods. 

For  purposes  of  clarity  of  the  legal  problems  we  can  divide 
the  fact  situations  into  two  broad  categories:3  (1)  where  one 
person  owned  both  an  interest  in  land  and  the  item  of  personal 
property  installed  therein  but  subsequent  events  have  caused  a 
split  of  the  original  single  unit  of  ownership  into  parts  and  it 
becomes  necessary  to  determine  into  which  part  an  item  is  to  be 
placed.  For  example  a  homeowner  sells  his  house  and  it  be¬ 
comes  necessary  to  determine  whether  the  refrigerator  goe^  with 
the  house  or  remains  with  the  unsold  personal  property.  Thia 
category  is  sometimes  called  the  “common-stem  ownership”  cat¬ 
egory.  (2)  where  the  claimed  owner  of  the  item  installed  in  the 
land  is  not  the  owner  of  an  interest  in  the  land.  This  category 
is  called  the  divided  ownership  category. 
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NOTE:  The  materials  in  this  Chapter  deal  with  problems 

that  arise  within  Dunham’s  first  category,  in 
connection  with  the  sale  of  land.  In  particular, 
they  address  the  question  of  how  Courts  go  about 
deciding  which  of  the  Vendor  or  Purchaser  will  be 
held  to  "own"  an  item,  the  title  to  which  is  disputed 
between  them. 

Later  in  the  course  we  will  have  occasion  to  meet 
"fixtures"  once  again,  this  time  to  consider 
problems  that  arise  as  between  mortgagor  and 
mortgagee.  These  problems  are  another  aspect 
of  Dunham’s  first  category.  As  well,  we  shall 
encounter  the  second  category  when  we  consider 
the  problems  that  arise  when  someone  other  than 
the  mortgagor  owns,  or  has  an  interest  in,  items 
which  become  affixed  to  mortgaged  lands  . 

As  you  read  the  materials,  keep  the  following  con¬ 
siderations  in  mind:  why  do  we  have  the  "rules" 
we  do  in  respect  of  fixtures?  which  of  the  cases 
are  doing  the  best  job  of  advancing  the  policies 
of  the  "rules"? 


NOTE:  We  begin,  by  examining  when  a  chattel  has  been  so 
affixed  to  land  as  to  lose  its  chattel  nature  and 
become  in  the  eyes  of  the  law,  a  part  of  the  realty. 

The  question  is  important  for  several  reasons .  The 
agreement  of  purchase  and  sale  reproduced  above  called 
for  the  transfer  of  "the  premises  known  as  ...  hereinafter 
called  the  real  property."  What  is  agreed  to  be  transferred 
by  an  agreement  saying  no  more  than  this?  The  deed  of 
conveyance  operates  to  convey  a  "certain  parcel  or  tract 
of  land  and  premises.  What  does  the  deed  convey? 

The  answers  are  simple.  The  parties  agree  to  buy 
and  sell  and  the  deed  conveys  the  real  property 
including  whatever  are  in  law  fixtures  affixed  to 
it.  Since  fixtures  are  a  part  of  the  land,  a  con¬ 
veyance  of  the  land  passes  the  fixtures  unless  a 
special  stipulation  is  made  with  respect  to  them 
(Joseph  Hall  Manufacturing  v.  Hazlitt,  (1885),  11 
O.A.R.  749).  Thus,  both  vendor  and  purchaser  must 
know  what  items  are  fixtures  so  that  they  know  what 
they  have  agreed  to  buy  and  sell.  As  to  the  effect 
of  the  deed,  see  now  s.  15(1)  of  The  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1970,  c.85,  applicable 
to  all  conveyances  made  after  July  1,  1886. 

15. — (1)  Kvery  conveyance  of  land,  unless  an  exception  is 
specially  made  therein,  includes  all  houses,  outhouses,  edifices, 
barns,  stables,  yards,  gardens,  orchards,  commons,  tret's,  woods, 
underwoods,  mounds,  fences,  hedges,  ditches,  wavs,  waters, 
watercourses,  lights,  lil>ertit's,  privileges,  easements,  profits,  com¬ 
modities,  emoluments,  hereditaments  and  appurtenances  what- 
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soever  to  such  land  belonging  or  in  anywise  appertaining,  or  with 
such  land  demised,  held,  used,  occupied  and  enjoyed  or  taken  or 
known  as  part  or  parcel  thereof,  and,  if  the  conveyance  purports 
to  convey  an  estate  in  fee  simple,  also  the  reversion  and  rever¬ 
sions,  remainder  and  remainders,  yearly  and  other  rents,  Issues 
and  profits  of  the  same  land  and  of  every  part  and  parcel  thereof, 
and  all  the  estate,  right,  title,  interest,  inheritance,  use,  trust, 
property,  profit,  possession,  claim  and  demand  whatsoever  ot  the 
grantor  into,  out  of  or  upon  the  same  land,  and  every  part  and 
parcel  thereof,  with  their  and  every  of  their  appurtenances. 


HOTS'.  Even  if  the  parties  are  agreed  that  the  Vendor 
is  to  include  in  the  sale  (say)  the  dishwasher,  the 
classification  of  the  machine  into  the  category  of 
chattel  or  fixture  can  be  significant.  The  Retail 
Sales  Tax  Act,  R.S.O.  1970,  c.  415,  s.  2  imposes  a 
tax  on  the  retail  sale  of  chattels,  but  there  is 
no  such  tax  on  the  retail  sale  of  land  (or  fixtures) . 

Note  that  The  Land  Transfer  Tax  Act,  R.S.O.  1970,  c.  235, 
imposes  a  significantly  lower  tax  on  land,  which  includes 
realty  and  fixtures.  The  allocation  to  realty  or  chattels 
also  has  significant  Income  Tax  Act  consequences. 

There  can  therefore  be  a  significant  saving  if  an 
item  is  a  fixture  rather  than  a  chattel.  The  saving 
cannot  be  "manufactured”,  however.  Parties  cannot 
agree  that  what  is  not  in  law  a  fixture  shall  be  a 
fixture  (Agricultural  Development  Board  v.  Ricard 
(1927)^32  OWN  140)  nor  that  what  is  de  facto  a 
fixture  shall  not  be  a  fixture  (Hdbson  v.  Gorringej 
[1897]  1  Ch.  182)  for  any  purpose. 

Despite  the  importance  of  the  classification, 
it  is  not  always  easy  to  decide  whether  any  particular 
item  is  a  chattel  or  a  fixture.  Several  tests  have 
been  suggested  and  employed  by  the  Courts. 

Carscallen  v.  Moodie  et  al.  (1858),  15  U.C.Q.B.  304 
(C.A.) 

Robinson,  C.J.  at  316: 

It  must  be  confessed  that  the  language  of  the  courts,  in  the 
multiplicity  of  cases  respecting  fixtures,  is  full  of  apparent 
inconsistencies,  arising  in  a  great  measure  from  the  different 
aspects  in  which  the  question  happened  to  be  presented, 
whither  as  between  heir  and  executor,  vendor  and  vendee, 
tenant  for  life  or  in  tail  and  the  remainder  man,  or  landlord 
and  tenant ;  and  there  are  in  truth  many  cases  of  whieh  it  is 
acknowledged  that  they  are  incapable  of  being  reconciled. 

Amos,  Fixtures ,  at  145: 

[Referring  to  the  distinctions  drawn  in  several 
earlier  authorities  between  chattels  and  fixtures.] 
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Chapter  IV 


CONDITIONAL  CONTRACTS 


Very  frequently,  agreements  of  purchase  and  sale 
contain  "conditions".  Conditions  may  be  included  in 
an  agreement  to  deal  with  a  great  many  contingencies. 
For  instance,  a  purchaser  may  agree  to  buy  a  house 
only  upon  condition  that  he  can  sell  his  existing 
residence;  he  may  agree  to  buy  development  property 
only  upon  condition  that  he  is  able  to  purchase 
adjacent  land;  he  may  agree  to  buy  only  if  suitable 
financing  can  be  arranged.  An  agreement  containing 
such  a  condition  may  not  look  as  good  to  a  vendor 
as  an  unconditional  agreement.  His  property  is 
off  the  market  pending  the  determination  of  whether 
or  not  the  condition  will  be  fulfilled,  and  although 
he  may  have  made  plans  on  the  assumption  that  the 
deal  will  go  through,  he  may  discover  at  the  eleventh 
hour  that  his  plans  will  be  frustrated  and  his  property 
is  unsold.  Thus,  a  vendor  may  exact  a  higher  price 
for  a  conditional  offer,  or  include  provisions  to 
protect  himself  in  the  event  that  something  better 
comes  along.  He  may  put  a  limit  on  the  period  during 
which  the  offer  remains  conditional:  he  may  require 
the  purchaser  to  declare  the  offer  unconditional  within 
(say)  48  hours  after  the  vendor  is  presented  with  a 
bona  fide  offer  to  purchase  by  another  purchaser.  Such 
matters  are  often  the  subject  of  negotiation  between 
the  parties  (or  their  lawyers).  Many  other  problems 
may  give  rise  to  conditional  contracts.  For  instance, 
an  offer  may  be  conditional  on  the  re  zoning  of  the 
subject  property;  site  plan  or  development  approval; 
or  soil  suitability  and  related  matters.  An  offer 
is  sometimes  required  to  be  conditional.  Where  land 
to  which  the  prohibitions  of  s.29  of  The  Planning 
Act  apply  is  being  purchased,  the  agreement  of  purchase 
and  sale  will  create  no  interest  in  the  land  unless 
the  agreement  is  entered  into  "subject  to  the  express 
condition  contained  therein  that  such  agreement  is  to 
be  effective  only  if  the  provisions  of  [s.  29]  are 
complied  with".  (We  will  discuss  s.  29  in  detail 
later  in  the  course) . 

Despite  the  existence  of  many  contracts  containing 
conditions,  the  law  in  this  area  is  complicated  and 
confused.  The  problem  usually  arises  as  some  variation 
of  the  following  example.  An  agreement  of  purchase 
and  sale  is  stated  simply  to  be  "conditional  on  (say) 
the  property's  being  re zoned  to  permit  an  apartment 
building  containing  10  suites  on  or  before  the  date 
of  closing."  The  purchaser  takes  steps  to  have  the 
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municipality  re  zone  the  property.  Near  the  date  of 
closing  it  appears  that  the  property  will  be  rezoned, 
but  not  before  the  closing  date.  Or  alternatively, 
the  property  increases  greatly  in  value,  so  that 
rezoned  or  not,  the  purchaser  has  made  a  good  deal. 

He  then  informs  the  vendor  that  he  will  take  the 
property  despite  the  absence  of  rezoning.  He  is 
often  said  to  have  "waived"  the  condition.  The 
vendor  wants  to  keep  the  property  and  seeks  to 
rely  on  the  absence  of  re  zoning  to  excuse  him  from 
performing  the  contract  by  conveying  the  property. 

Can  the  purchaser  force  the  deal  on,  or  can  the 
vendor  escape?  Or  alternatively,  if  the  purchaser 
has  not  tried  to  get  a  re  zoning,  can  he  escape 
from  the  contract  on  the  ground  that  the  condition 
has  not  been  fulfilled? 

The  answers  to  these  questions,  according  to  some 
Courts,  turn  on  the  classification  of  the  condition  by  the 
Court.  The  law  now  purports  to  be  that  while  a  "condition 
precedent"  maynot  be  waived  unilaterally  by  a  party 
unless  there  is  express  provision  for  such  waiver  (Barnett 
v.  Harrison,  infra) ,  a  "condition  subsequent"  may  be 
waived.  In  the  case  of  either  variety  of  condition,  a  party 
seeking  to  escape  from  contractual  duties  because  of  the 
non-fulfilment  of  the  condition,  may  have  to  show  that 
he  tried  in  good  faith  to  fulfil  it  before  he  is  allowed 
out . 

The  first  cases  in  this  Chapter  deal  with  the  problems 
of  the  good  faith  which  must  be  shown  by  parties  seeking 
to  rely  on  the  non-fulfilment  of  conditions  as  grounds 
to  escape  from  their  contracts.  The  later  cases  illustrate 
the  Courts'  approaches  to  the  questions  of  how  conditions 
are  to  be  classified  and  the  often  draconic  consequences 
of  the  characterization.  Finally,  we  stop  the  dissection 
process  to  consider  problems  facing  the  practitioner:  in 
the  present  state  of  the  -law,  how  can  a  lawyer  assure  that 
a  client's  interests  are  adequately  protected? 


Throughout  this  Chhpter,  several  points  ought 
to  be  remembered.  We  are  dealing  with  contracts 
and  the  interpretation  of  contracts.  Wfe  ought  to 
be  giving  to  these  contracts  an  interpretation  which 
accords  with  the  reasonable  expectations  of  the 
parties  and  which  gives  a  practical,  businesslike, 
and  just  result,  if  possible.  Moreover,  however 
much  Judges  may  not  like  it,  land  sales  contracts 
are  not  always  drafted  by  lawyers.  In  fact  they 
seldom  are.  Judges  may  be  right  in  assuming  that 
however  "surprising"  the  law  may  be,  lawyers  will 
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be  able  to  draft  contracts  which  yeild  the  desired 
results.  But  when  the  vast  majority  of  land 
contracts  are  drawn  by  the  parties  themselves  or 
by  real  estate  agents  on  their  behalf,  should  not 
"legal  logic"  bend?  If  parties  sit  down  and  write 
out  a  solemn  form,  should  Courts  reach  the  conclus¬ 
ions  that  there  is  no  contract,  quickly?  And  if 
the  parties  know  what  their  contract  means,  should 
there  not  be  compelling  reasons  before  the  Court 
refuses  to  effectuate  that  meaning? 

As  you  read  the  materials  in  this  Chapter,  think 
about  how  the  Courts  have  handled  these  consider¬ 
ations  . 


Condition 

v 

Corbin  on  Contracts ,  Volume  3A 


§  627.  Condition  Defined 

Like  all  other  words,  the  term  “condition”  is  used  in  a  variety 
of  senses.  There  is  no  law  against  this;  and  there  is  no  single 
“correct”  definition.  ,  .  . 

Without  doubt,  this  results  in  ease  and  variety  of  expression; 
but  in  many  instances,  in  which  exactitude  and  clarity  are  espe¬ 
cially  needed,  it  results  also  in  inexact  thinking  and  in  misunder¬ 
standing  by  others.  It  is  to  avoid  such  inexactness  and  misunder¬ 
standing  that  the  term  “condition,”  for  use  in  the  present  work, 
is  defined  as  an  operative  fact,  one  on  which  the  existence  of 
some  particular  legal  relation  depends. 

Analysis  and  definition  are  of  no  importance  unless  they  render 
us  a  service  in  solving  problems,  advising  clients,  and  determining 
what  courts  should  and  will  do.  We  do  not  care  what  a  “condi¬ 
tion”  is,  or  how  a  condition  precedent  differs  from  a  condition  sub¬ 
sequent,  unless  such  knowledge  renders  the  desired  service.  It 
is  clear,  however,  that  we  need  to  know  whether  A  has  a  right 
against  B,  whether  that  right  is  a  right  1o  immediate  performance 
by  B,  whether  non-performance  by  B  is  a  breach  of  duty  making 
available  a  judicial  remedy.  In  order  to  satisfy  this  need,  we  must 
know  what  facts  will  create  these  rights  and  will  induce  the  giv¬ 
ing  of  the  judicial  remedy.  It  is  merely  a  mode  of  stating  this 
question  when  we  ask:  What  are  the  conditions  precedent  to  A’s 
right  to  immediate  performance  by  B  and  to  the  obtaining  of  a 
judicial  remedy  for  B’s  non-performance.  It  is  a  matter  of  utter 
indifference  to  anyone  what  is  a  “condition  precedent”  in  the  ab¬ 
stract  or  in  vacuo.  Indeed,  no  such  thing  exists.  The  term  “con¬ 
dition  precedent”  is  an  expression  of  a  relation  between  two  facts, 
a  relation  between  facts  and  the  action  of  a  court.  In  general, 
therefore,  we  wish  to  know  what  are  the  facts  necessary  to  jus¬ 
tify  putting  court  machinery  in  motion  in  favor  of  A  against  B. 
These  are  the  “conditions  precedent”  to  A’s  right  to  immediate 


Note:  In  Brooks  v.  Alker  (1976)  9  OR  (2d)  409  (H.C.J.),  the 
Court  was  faced  with  a  similar  case.  The  agreement  was  conditional 
upon  securing  mortgage  financing.  Although  the  financing  was  not 
obtained,  the  plaintiff  raised  enough  money  to  tender  the  balance 
of  the  purchase  price  in  cash,  on  closing.  The  vendor  claimed  there 
was  no  contract:  the  condition  was  unsatisfied.  The  condition 
as  to  fiancing  was  solely  for  the  benefit  of  the  purchaser  and  the 
failure  of  the  purchaser  to  obtain  mortgage  financing  did  not 
avoid  the  contract. 

Harry  J.,  saw  "no  essential  difference  between  the  condition  and 
[that]  considered. .. in  Beauchamp  v.  Beauchamp,  where  the  Court 
held  that  the  failure  of  a  purchaser  to  fulfil  the  condition  did 
not  excuse  performance  by  the  vendor."  Although  the  trial  judge 
had  been  referred  to  Barnett ,  he  felt  that  Beauchamp  had  distinguished 
that  type  of  condition.  "The  Supreme  Court  of  Canada  refused  leave 
to  appeal  in  Beauchamp . . .  and  in  the  recent  judgment  in  Barnett  v. 
Harrison,  expressly  endorsed  it".... 


ST  ION 

T.  Conditions  are  frequently  drafted  in  forms  similar  to  that  used  in 

Question  3  following  Barnett  v.  Harrison  (supra,  page .  Assume  that 
you  are  the  lawyer  for  the  purchaser  and  that  you  are  asked  to  draft 
a  clause  to  make  the  purchase  conditional  upon  the  acquisition  of  the 
adjacent  property.  How  would  you  draft  the  clause?  What  advice  would 
you  as  solicitor  for  the  vendor,  give  you  client  presented  with  such 
a  conditional  offer?  What  changes  would  you  like  made  in  the  agreement? 
What  is  likely  the  outcome  of  the  negotiations  between  the  two  solicitors? 

The  cases  in  this  Chapter  are  discussed  in  G.J.  Davies,  Conditional 
Contracts  for  the  Sale  of  Land  in  Canada  (1977) ,  55  Can.  B.  Rev,  289 ;  and 
K.  Webb,  Note  on  Waiver  of  Conditions  Precedent  (19  76),  8  Ott.  L  Rev.82 . 


NOTE  : 
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Chapter  V 


DESCRIPTION  OF  TOE  LAND 


Problems  concerning  the  legal  description  of 
che  land  can  arise  at  two  stages  of  a  real  estate 
transaction.  After  the  agreement  of  purchase  and 
sale  has  been  signed,  the  parties  may  disagree 
about  what  is  supposed  to  be  sold— has  the  vendor 
contracted  to  sell  ten  acres  of  land,  or  merely 
the  particular  parcel  of  land  which  was  viewed  by 
the  parties?  Has  he  agreed  to  sell  all  of  the 
plot,  or  merely  back  to  a  fence  line?  These  are 
really  questions  of  the  interpretation  of  contracts, 
and  the  approaches  taken  by  the  Courts  in  interpre¬ 
ting  agreements  when  there  is  a  dispute  concerning 
what  is  supposed  to  be  sold  will  be  considered  in 
this  Chapter. 

Problems  may  also  arise  when  it  is  clear  what 
is  supposed  to  be  sold,  but  the  vendor  is  unable  to 
make  title  to  all  of  the  land.  These  problems  can 
be  more  conveniently  discussed  when  we  deal  with  the 
rights  of  the  parties  to  obtain  specific  performance 
with  an  abatement  (or  increase)  of  the  price. 

(see  Chapter  XXIII,  infra) . 

Legal  descriptions  will  also  be  considered  in 
Chapter  XIII  infra,  when  problems  relating  to  the 
physical  location  of  the  property  from  survey  monuments 
and  written  documents  will  be  discussed. 

The  problem  considered  in  this  Chapter  is  illustrated 
by  Question  I,  at  p.  below. 

American  Law  of  Property,  Vol.  Ill,  s.  11.55, 

Allowances  for  Shortages  and  for  Excess  Size  of 

Tract  (page  152-154) . 


When  the  shortage  relates  to  acreage  or  square  feet  which 
it  is  found  that  the  vendor  is  in  position  to  convey  as  com¬ 
pared  to  that  called  for  by  the  contract,  the  cases  fall  into 

two  general  classes:  (1)  where  the  sale  is  for  a  designated 
quantity  of  land,  and  (2)  where  the  sale  is  of  a  specific  tract 
by  name  or  description.4  The  rule  of  law  is  well  established: 
correction  of  mistake  of  the  parties  by  adjustment  of  the 
price  to  correspond  to  the  actual  area  when  the  sale  was  by 
quantity,5  and  no  adjustment  even  in  cases  of  a  large  excess 
or  deficiency  when  the  sale  was  in  gross  or  by  the  tract.®  The 
result  turns  on  the  finding  of  fact  as  to  the  classification  into 
which  the  sale  falls.  A  sale  price  based  upon  a  definite  quan¬ 
tity  of  land  will  not  necessarily  be  treated  as  a  mistake  when 
the  difference  between  the  assumed  size  and  the  actual  size 
of  the  tract  is  due  merely  to  slight  contradictions  of  two  sur- 
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Chapter  VI 


The  Effect  of  the  Agreement  -  The  Risk  of  Change 


[a)  Introduction 


There  is  usually  a  period  of  some  four  to  six  weeks  between  the 
time  an  agreement  of  purchase  and  sale  is  signed,  and  the  date  of 
closing.  In  complex  transactions,  the  waiting  period  can  be  three  or 
four  years,  or  even  longer.  The  materials  in  this  Chapter  illustrate 
some  of  the  difficulties  that  can  arise  during  the  period,  and  show 
you  how  the  Courts  have  gone  about  sorting  out  the  problems  that 
can  ensue.  Throughout  the  Chapter,  consider  whether  or  not  the  law 
has  evolved  appropriate  means  of  reaching  just  solutions  in  these 
cases,  and  if  it  has  not,  what  would  be  better  and  why. 

The  Chapter  is  divided  into  four  sections.  The  first  considers  the 
nature  of  the  legal  relationship  seen  to  exist  between  vendor  and 
purchaser  pending  closing,  generally.  The  second  illustrates  how 
this  "classification"  of  the  relationship  has  been  used  to  determine 
who  bears  the  risk  of  (physical)  loss  of  or  damage  to  the  property 
pending  closing.  The  third  considers  some  insurance  problems  that 
can  arise  when  a  transfer  of  ownership  is  contemplated  and  the  fourth 
considers  the  question  of  who  bears  the  risk  of  a  diminution  in  the 
value  of  the  property  caused  by  planning  legislation  that  becomes 
effective  pending  closing.  Though  closely  related  to  the  materials  in 
the  second  section,  the  problem  raised  in  the  fourth  is  more  intractable, 
and  the  insurance  materials  are  more  appropriately  considered  in  the 
context  of  the  second  section.  The  last  case  in  the  Chapter  again 
resembles  the  problems  dealt  with  in  the  second  section,  but  may  be 
somewhat  unique,  and  in  any  event,  makes  an  interesting  lead-in  to 
the  problem  of  phusical  defects  generally,  considered  in  Chapter  VII. 


Equitable  Conversion 

Lysaght  v.  Edwards  (1876) ,  2  Ch.  D.  499. 

Jessel  M.R.  at  506: 

It  appears  to  me  that  the  effect  ot 
a  contract  for  sale  lias  been  settled  lor  more  than  two  centuries; 
certainly  it  was  completely  settled  before  the  time  of  Lord  llard- 
icicke,  who  speaks  of  the  settled  doctrine  of  the  Court  as  to  it. 
\\  hat  is  that  doctrine  ?  It  is  that  the  moment  you  have  a  valid 
contract  for  sale  the  vendor  becomes  in  equity  a  trustee  for  the 
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NOTE:  The  extract  from  Rayner  does  not  show  who  the  real  winner  was. 
In  Castellain  v.  Preston  et  al .  (1883),  11  Q.B.D.  380,  the  insurer 
sued  the  vendor,  Preston,  for  the  return  of  the  insurance  money  paid 
out  by  the  insurer.  As  the  insurer  had  only  promised  to  indemnify 
Preston  against  any  loss,  and  as  Preston  had  suffered  no  loss  once 
Rayner  paid  him  the  purchase  price  in  full,  the  insurer  succeeded. 

A  more  recent  and  similar  example  may  be  seen  in  Willumsen  v.  Royal 
Insurance  Co.  Ltd.  (1976),  63  D.L.R.  (3d)  112  (Alta.  C.A.). 

NOTE:  In  Paine  v.  Meller  (1801),  31  E.R.  1088  (L.C.  Ct.),  plaintiff- 
vendor  sold  houses  to  defendant-purchaser,  but  because  of  defects  in 
title,  the  sale  could  not  be  completed  on  the  planned  completion  date. 
Purchaser  agreed  to  waive  the  objections  on  certain  terms,  and 
subsequently  declared  himself  satisfied  with  the  title.  The  houses 
were  destroyed  by  fire  after  the  planned  completion  date,  but  before 
purchaser  had  obtained  a  conveyance  of  the  property.  However,  vendor 
had  allowed  the  insurance  to  lapse  as  of  the  planned  completion  date 
without  notifying  purchaser.  Purchaser  refused  to  close  and  vendor 
sued  for  specific  performance.  Lord  Eldon  L.C.  held  that  purchaser, 
having  accepted  the  title,  was  bound  by  the  sale,  and  vendor  was  not 
bound  to  keep  the  insurance  policy  on  foot  or  to  inform  purchaser  of 
its  lapse.  Specific  performance  was  therefore  granted. 


QUESTION: 

Is  it  appropriate  to  use  the  doctrine  of  equitable  conversion 
to  determine  the  party  that  bears  the  risk  of  intermediate  loss 
or  damage?  Can  you  suggest  an  alternative? 


See:  Bushwall  Properties  v.  Vortex  Properties,  [1976]  2  All  E.R.  283 

(C. A. ) 

[Plaintiffs  had  agreed  to  buy  land  from  Defendants.  The  price  was 
to  be  paid  in  instalments.  The  agreement  stated  that  on  the  payment 
of  each  instalment  "a  proportionate  part  of  the  land  shall  be  released, 
forthwith  to"  plaintiffs.  Subsequently  defendants  sold  the  land  to  a 
subsidiary  company.  The  subsidiary  offered  the  land  to  plaintiffs 
only  if  they  would  pay  the  entire  purchase  price.  Plaintiffs  bought 
the  land  and  sued  for  breach  of  the  original  contract  of  sale. 

Defendants  contended  that  the  contract  was  void  for  uncertainty  because, 
inter  alia,  the  reference  to  the  release  of  a  "proportionate  part  of 
the  land' was  too  uncertain,  as  the  agreement  did  not  state  which  party 


Chapter  VII 


PHYSICAL  DEFECTS 


(o)  Introduction : 

This  chapter  deals  primarily  with  the  nature  and 
extent  of  the  vendor's  obligations  concerning  physical 
defects.  The  remedies  which  are  available  to  the 
purchaser  when  these  obligations  are  not  fulfilled 
will  not  be  considered  until  later.  The  phrase, 
"physical  defects"  is,  admittedly,  rather  cryptic 
and  not  legal.  Hopefully,  it  will  become  self- 
explanatory  once  several  examples  are  given;  it 
is  intended  to  denote  such  problems  as  cracked  walls, 
rotten  rafters,  sunken  floors,  and  leaky  roofs  or 
basements . 

Physical  quality  may  be,  and  sometimes  is,  the 
subject  of  express  provisions  in  an  agreement.  If 
so,  then  to  this  extent  the  nature  and  extent  of 
the  vendor's  obligations  are  settled.  Also,  physical 
quality  may  be  the  subject  of  representations  by  the 
vendor.  If  it  is,  and  if  the  purchaser  relies  on 
these  representations,  he  may  back  out  before  closing, 
(that  is,  before  the  contract  is  executed).  Therefore, 
once  physical  quality  is  seriously  discussed  by  the 
parties,  it  becomes  a  matter  for  careful  negotiation 
and  drafting;  it  is  not  a  particularly  difficult  ^or 
unique  problem  of  legal  analysis.  The  more  difficult 
problems  arise  where  physical  quality  is  not  mentioned 
at  all,  or  at  least  not  mentioned  seriously.  These 
possibilities  of  specific  promises  and  representations 
are  left  to  your  imagination,  although  they  will  be 
considered  again,  in  the  materials  dealing  with  rights 
after  closing  (ChapterZSE  ) . 

Consider  this  simple  situation,  as  an  introduction 
to  the  materials.  A  purchaser,  after  entering  into  an 
agreement  to  buy  a  house,  discovers  that  the  rafters 
supporting  the  roof  are  thoroughly  rotten.  There  are 
no  provisions  in  the  agreement  concerning  physical 
quality,  nor  were  any  representations  made  by  the 
vendor  during  the  negotiations.  The  vendor  did  not 
know  about  this  defect  nor  was  it  so  apparent  that 
it  can  be  said  he  should  have  known  about  it  simply 
because  he  had  lived  in  the  house.  Can  the  purchaser 
object,  or  does  he  have  to  take  the  house  in  its  present 
condition?  He  is  very  likely  stuck  with  the  rotten 
rafters  (unless,  perhaps,  some  bizarre  facts  are  added.) 
He  must  take  the  house  the  way  it  is,  and  pay  the  full 
purchase  price.  If  this  is  correct,  do  you  think  the 
result  is  sensible?  Is  there  any  acceptable  alternative 
What  did  the  purchaser  agree  to  buy:  a  house?  a  sound 
house?  a  fee  simple?  What  kind  of  protection  should 
the  purchaser  of  a  new  house,  who  discovers  a  similar 
"physical  defect",  be  given? 
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than  the  exception.  With  it,  there  is  every  reason  to  bring 
the  contract  of  sale  of  land  into  commercial  conformity  with 
the  law  governing  sale  of  goods. 

NOTE:  The  lecture  by  Laskin  (now  C.J.C.)  has  been 
heavily  edited.  It  is  worth  reading  in  its  entirety, 
though  such  reading  can  well  be  put  off  until  you  have 
looked  at  the  materials  on  "Title  Obligations"  later 
on  in  the  Casebook  (Chapter  VIII) 


^>)  New  Houses  : 

At  no  time  was  the  statement  that  "A  buyer  of  a 
new  house  has  no  legal  remedy  for  any  defects  except 
through  contractual  warranties  which  he  has  extracted 
from  his  seller",  completely  true.  The  law  of 
negligence  gave  a  residual  basin  of  liability  in  which 
a  buyer  might  cleanse  blatant  wrongs  committed  by  his 
seller  or  builder.  For  instance,  negligent  constru¬ 
ction  which  led  to  physical  injury  of  the  purchaser 
who  ought  at  least  to  have  been  warned  by  his  seller 
has  been  capable  of  grounding  an  action  for  damages  for 
some  time.  However,  it  seems  that  only  in  the  twentieth 
century  has  the  law  been  moving  forward  to  protect 
purchasers  in  the  less  draconic  situations.  Beginning 
with  the  faltering  steps  taken  in  Miller  v.  Cannon  Hill 
Estates  (infra) ,  the  scope  of  liability  has  continually 
expanded,  reaching  somewhat  of  a  peak  in  such  decisions 
as  Anns  v.  London  Borough  of  Merton,  below.  The 
Canadian  position  is  illustrated  in  the  materials,  and 
the  exact  scope  of  a  purchaser's  protection  today,  is 
probably  unclear.  The  materials  are  homogeneous,  in  that 
they  attempt  to  define  the  parameters  of  the  purchaser's 
protection  but  heterogeneous  in  looking  at  various 
persons  who  may  be  forced  to  give  that  protection  and 
various  theories  of  forcing  liability  on  such  persons. 

As  you  read  the  materials,  consider  whether  or  not  the 
distinction  between  the  interests  legally  protected 
and  those  which  are  not  can  be  defended  logically. 

Consider  also  the  overall  "package  of  protection"  that 
a  purchaser  obtains:  does  it  make  sense,  and  if  not, 
what  "package"  is  preferable?  Remember  that  as  liability 
increases,  potential  defendants  pass  insurance  costs  on  to 
all  of  their  customers.  To  what  extent  should  all  house 
buyers  pay  to  protect  those  who  do  not  protect  themselves? 

The  materials  consider  common  law  protection  first, 
then  outline  the  provisions  of  the  Ontario  New  Home 
Warranties  Plan  Act  1976,  S.O.  1976,  Chap.  52. 

Miller  v.  Cannon  Hill  Estates  [1931]  2  K.B.  113  [19311 

All  E.R.  93.  ’  J 


[The  plaintiff  entered  into  a  contract  to  purchase  a  house 
in  the  course  of  erection  on  a  building  estate.  A  year  after 
the  plaintiff  entered  into  possession , the  house  was  "in  such 


him  and,  in  that  oven*-.  was  r.e  duty  bound  to  advise  the  Owners  that 
the  plans  n repan  d  1  y  the  architects  were  not  suitable  for  the  in¬ 
tended  permanent  work. 

In  my  opinion  a  contractor  of  this  experience  should  have 
recognized  the  defects  in  the  plans  which  were  so  obvious  to 
the  architect,  Arnoud,  sub.'-’quently  employed  by  the  respon¬ 
dents,  and.  knowing-  of  the  reliance  which  was  being  placed 
upon  it,  I  think  the  appellant  was  under  a  duty  to  warn  the 
respondents  of  the  danger  inherent  in  executing  the  archi¬ 
tect’s  plans,  having  particular  regard  to  the  absence  therein  of 
any  adequate  provision  for  ventilation.  Like  Mr.  Justice  Bu- 
gold,  I  take  the  following  excerpt  from  Hudson's  Building  and 
Engineering  Contracts,  10th  ed.  (1970),  at  pp.  291-2,  which 
[in  8th  ed.  (1959),  p.  147]  was  adopted  by  this  Court  in  Steel 
Co.  of  Canada  Ltd.  v.  Willand  Management  Ltd.  (1966).  58 
D.L.R.  (2d)  595  at  pp.  601-2,  [1966]  S.C.R.  746  at  pp.  758-4, 
as  having  direct  application  to  this  case  [p.  437]  : 

So  a  contractor  will  sometimes  expressly  undertake  to  carry  out 
work  which  will  perform  a  certain  duty  or  function,  in  conformity 
with  plans  and  specifications,  and  it  turns  out  that  the  works  con¬ 
structed  in  accordance  with  the  plans  and  specifications  will  not  per¬ 
form  that  duty  or  function.  It  would  appear  that  generally  the 
express  obligation  to  construct  a  work  capable  of  carrying  out  the 
duty  in  question  overrides  the  obligation  to  comply  with  the  plans 
and  specifications,  and  the  contractor  will  be  liable  for  the  failure  of 
the  work  notwithstanding  that  it  is  carried  out  in  accordance  with 
the  plans  and  specifications.  Nor  will  he  be  entitled  to  extra 
payment  for  amending  the  work  so  that  it  will  perform  the 
stipulated  duty. 

In  the  result,  I  agree  with  Mr.  Justice  Bugold  that  the  con¬ 
tractor  was  in  breach  of  its  contract  and  liable  for  the  failure 
of  the  work.  . 


[Spence,  Laskin  and  Judson,  JJ.  concurred  with  Ritchie,  J. 3  Dickson, J. 
dissented. ] 

NOTE:  In  the  New  Brunswick  Court  of  Appeal,  sub  nom  Nowlan  y. 

Brunswick  Constn  Ltee,  5  N.B.R.  (2d),  at  p.  550,  Bugold  J.A. 
referred  to  Lynch  v.  Thorne  and  said: 

"It  is  submitted  that  this  decision  of  the  Court  of 
Appeal  cannot,  with  the  greatest  respect,  be  right. 

Its  effect,  of  course,  is  to  avoid  the  responsibility 
of  the  builder,  provided  he  takes  steps  to  see  that  the 
proposed  work  is  accurately  described  in  sufficient 
detail  in  the  specification  or  drawings  he  prepares 
or  puts  forward.  Moreover,  it  is  hard  to  see  by 
analogy  with  contracts  for  the  sale  of  goods,  why  a 
description  of  what  an  expert  might  know  to  be  defective 
or  unsuitable  should  remove  liability  in  a  situation  in 
which,  by  definition,  the  buyer  or  employer  is  relying 
on  the  seller's  or  builder's  skill  and  judgment.  Is 
a  chemist  asked  to  make  up  a  prescription  for  a  par¬ 
ticular  complaint,  to  escape  liability  if  he  provides  a 
prescription  useless  for  this  purpose  but  affixes  a 
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label  to  the  bottle  accurately  describing  the  ingredients? 
Nor,  it  is  suggested,  is  an  implied  term  that  a  9  inch 
brick  wall  will  be  fit  for  habitation,  inconsistent  with  the 
express  obligation  to  build. a  9  inch  brick  wall." 

NOTE:  See  also  Steel  Co.  of  Canada  Ltd,  v.  Willand  Management 
Ltd . ,  [1966]  S.C.R.  746  (contractor  liable  for  supplying 
unsuitable  materials,  though  supplies  installed  in  con¬ 
formity  with  plans  and  specifications  prepared  by  owner's 
employees.)  Such  results  are  not  universal:  c.f.  CCH 
Canadian  Ltd,  v.  Mollenhauer  Contracting  Co.  Ltd. ,  [1976] 
S.C.R.  49  (no  liability  for  supply  of  defective  brick  where 
brick  delivered  met  specifications  drawn  up  by  owner  who 
had  not  relied  on  the  skill  and  judgment  of  the  builder.) 


QUESTIONS: 

1.  Arthur  agreed  to  purchase  an  unfinished  house  in 
a  large  development,  which  was  to  be  completed 
"similar  to  "  a  model  home  nearby.  After  the 
house  was  completed,  he  discovered  that  the 
roof  leaked.  The  roof  had  been  built  in  just 
the  same  fashion  as  the  roof  in  the  model  home 
and  it  leaked  simply  because  the  design  was 
inappropriate  for  the  driving  winds  of  the 
Canadian  winter.  Can  Arthur  recover  damages 
from  the  vendor? 

2.  Anne  consulted  an  architect  who  drew  up  the  plans 
for  a  house.  Anne  took  the  plans  to  "John  Custom 
Builder",  and  told  him  to  build  the  house.  Un¬ 
fortunately  the  architect's  plans  were  unsuited 
to  the  Canadian  climate.  With  the  first  harsh 
winter  storm,  the  roof  was  blown  apart  and  Anne 
was  put  to  considerable  expense  in  repairing 

it.  The  architect,  who  spoke  out  loudly  against 
Mrs.  Gandhi  last  summer  during  a  trip  to  India, 
cannot  be  located.  Does  Anne  have  any  rights 
against  John? 
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Other  Theories  of  Liability 


Lock  and  Lock  v.  Stibor,  et  al .  (1962)  34  D.L.R.  (2d) 
704;  [1962]  0 . R .  963  (H.C.). 

[The  plaintiff  was  a  guest  in  the  newly-purchased 
house  of  the  Stibors.  She  was  injured  when  a  kitchen 
cupboard  fell  off  the  wall  and  struck  her.  The 
plaintiff  sued  the  vendor  and  the  builder  of  the 
house,  as  well  as  her  hosts.] 


Richardson  J.:  (at  707) 


I  accept 

the  abundant  evidence  that  the  cabinet  was  erected  in  a  very 
negligent  manner.  *  *  „ 


It  is  agreed  by  everybody  that  the  attaching  of  the  cabinet 
at  the  top  left  corner  to  the  end  of  the  plywood  strip  would 
be  very  dangerous  and  unsafe  as  well  as  unworkmanlike. 
And  that  would  be.  in  my  opinion,  perfectly  obvious  to  any 
layman  because  the  nails  would  simply  split  open  the  plywood 
at  that  end,  as  was  agreed  in  evidence,  and  there  would  be 
nothing  holding  the  cabinet  at  the  left  side.  It  is  obvious  that 
what  happened  was  that  when  the  nails  were  driven  in  at 
that  end  of  the  plywood  they  split  it  open  and  the  weight  of 
the  cabinet  finally  split  open  the  board  on  the  right  side 
of  the  cabinet,  as  indicated  in  ex.  6,  and  it  crashed. 

In  my  opinion,  this  was  very  careless,  negligent  and  im¬ 
proper  workmanship,  and  the  danger  of  the  cabinet  falling 
should  have  been  clearly  foreseen  by  the  workmen  and  their 
supervisor  when  the  work  was  done.  They  might  well  have 
known,  particularly  after  the  cabinet  was  painted,  that  this 
would  be  a  hidden  danger,  one  that  could  not  have  been  found 
upon  reasonable  and  ordinary  inspection  of  the  premises  or, 
in  fact,  even  by  careful  inspection  of  the  premises,  and  that 
the  cabinet  might  be  expected  to  fall  at  any  time  dishes  and 
the  like,  which  are  ordinarily  put  in  kitchen  cabinets,  were 
placed  there. 

Mr.  McGarry  has  argued  that,  in  view  of  the  decisions  in 
Otto  &  Otto  v.  Bolton  &  Norris,  [1936]  1  All  E.R.  960,  and 
Bottomley  et  al.  v.  Bannister,  [1932]  1  K.B.  458,  there  is  no 
liability  upon  the  vendor  or  builder.  In  the  Otto  case  it  is  not 
said  by  Atkinson,  J.,  that  M’Alister  (or  Donoghue)  v.  Steven¬ 
son,  [1932]  A.C.  562,  does  not  apply  to  realty  as  well  as 
chattels.  He  goes  on  to  say  that  the  blobs  on  the  ceiling  were 
there  plainly  to  be  seen  and  would  have  put  anybody  making 
/a  proper  inspection  on  his  guard.  I  think  this  case  is  dis¬ 
tinguished  on  that  ground. 
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QUESTION:  What  do  you  think  about  this  criticism  of  Dutton? 


NOTE:  You  will  recall  that  in  Dutton  Lord  Denning  suggested 

that  the  limitation  period  began  to  run  when  the  foundations 
were  poorly  laid.  This  view  was  blindly  accepted  by’  Judge 
Fay,  trial  judge  in  Anns  v.  London  Borough  of  Merton  (below) , 
and  by  Mars- Jones  J.  in  Higgins  v.  Arfon  Borough  Council, 
[1975]  1  W.L.R.  524,  each  of  whom  regretfully  dismissed 
actions  they  therefore  saw  as  limitations  barred.  In 
Sparti-am-Souter  v-  Town  and  Country  Developments  (Essex) 

Ltd. ,  [1976]  2  All  E.R.  65,  however.  Lord  Denning  changed 
his  mind  and  held  that  when  construction  was  poorly  done, 
or  covered  over,  a  cause  of  action  would  not  accrue,  and 
the  limitations  period  would  not  commence  until  the 
plaintiff  discovered,  or  ought  to  have  discovered  that 
damage  had  been  done  (Roskill  and  Geoffrey  Lane  L.JJ. 
concurring) . 

Accordingly,  Lord  Denning  apologized  to  Mars-Jones  J  and 
Judge  Fay  whom  he  had  misled  in  Dutton,  and  Higgins  and 
Anns  (at  trial)  had  been  wrongly  decided. 

Did  Lord  Denning  owe  an  apology  to  these  mistaken  Judges? 

Do  you  think  he  owed  an  apology  to  anyone  else?  [In 
earlier  products  liability  cases,  such  as  Davie  v.  New 
Merton  Board  Mills  Ltd.,  [1959]  A.C.  604  (H.L.),  the  House 
of  Lords  had  held  that  where  a  person  is  injured  by  a 
negligently  manufactured  article,  the  cause  of  action 
accrues  and  the  limitation  period  begins  when  injury 
results  from  the  negligent  manufacture.] 

Lord  Denning’s  "error”  in  Dutton  did  not 
"mislead"  McIntyre  J.  In  Br^pk  Enterprises  Ltd.  v. 
wildi^g  (1974),  38  D.L.R.  (3d)  472  (B.C.S.C),  the 
owner  of  a  building  sued  the  architect  who  had 
negligently  designed  the  building  for  the  predecessor 
in  title  of  the  owner.  The  architects  pleaded  the 
Statute  of  Limitations,  by  which  the  action  was 
barred  if  time  began  to  run  at  the  time  of  con¬ 
struction  but  by  which  the  action  was  not  barred 
if  time  ought  to  be  calculated  from  the  time 
when  the  defects  came  to  the  plaintiff’s  attention. 

Although  Dutton  was  cited  to  McIntyre,  J.,  His 
Lordship  held  that  Lord  Denning's  words  stated  the 
law  "as  it  would  relate  to  an  action  arising  out  of 
a  contractual  relationship"  (at  page  476),  and  refused 
to  accept  the  argument  of  the  defendant  based  on 
the  Statute  of  Limitations.  In  Ontario,  the  Limitations 
Act_,  R.S.O.  1970,  c.  246  provides: 
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PERSONAL  ACTIONS 

45- (1)  The  following  actions  shall  be  commenced  within  and 

not  after  the  times  respectively  hereinafter  mentioned: 


(g)  an  action  for  trespass  to  goods  or  land, 
simple  contract  or  debt  grounded  upon  any 
lending  or  contract  without  speciality, 
debt  for  arrears  of  rent,  detinue,  replevin 
or  upon  the  case  other  than  for  slander, 

within  six  years  after  the  cause  of  action  arose;  . . . 

(2)  Nothing  in  this  section  extends  to  any  action  where 
the  time  for  bringing  the  action  is  by  any  statute 
specially  limited. 


See  generally:  Wright  and  Linden,  Canadian  Tort  Law,  (Cases, 
Notes  and  Materials),  6th  ed. ,  at  p.  197 j  Prosser,  Law  of  Torts, 
3rd  ed.,  at  pp.  146-148.,*  Fenn  v.  City  of  Peterborough  (1977), 

73  D.L.R.  (3d)  177,  and  cases  there  cited. 


NOTE:  Dutton  and  its  sequel  cases  were  recently  reconsidered  by 
the  House  of  Lords. 

Anns  v.  London  Borough  of  Merton,  [1977]  2  All  E.R.  492  (H.L.) 

[The  facts  were  substantial iy  identical  to  those  in  Dutton .  The 
local  Council  had  approved  plans  in  February  1962  calling  for  3' 
concrete  block  foundations.  The  relevant  by-laws  required  the 
builder  to  notify  the  Council  before  covering  the  excavation,  and 
the  Council  had  authority  to  inspect.  Anns  proceeded  to  the 
Lords  in  a  peculiar  fashion,  and  it  was  unclear  at  this  (interim) 
stage  of  the  litigation  whether  or  not  the  Borough  had  inspected. 
The  foundations  were  down  only  2*6"  and  cracks  in  walls  and 
sloping  floors  subsequently  developed.  Lessees  of  the  property 
(including  original  lessees  and  assignees)  holding  under  long 
leases  sued  the  builder  and  Council.] 

Lord  Wilberforce  (at  p.  496): 


.  My  Lords,  this  appeal  requires  a  decision  on  two  impor¬ 
tant  points  of  principle  as  to  the  liability  of  local  authorities  for  defects  in  dwellings 
constructed  by  builders  in  their  area  namely:  (i)  whether  a  local  authority  is  under 
any  duty  of  care  towards  owners  or  occupiers  of  any  such  houses  as  regards  inspection 
during  the  building  process;  (2)  what  period  of  limitation  applies  to  claims  b)  such 
owners  or  occupiers  against  the  local  authorities.  .  .  . 
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of  real  estate  to  his  purchaser,  for  defects  in  the  house  or  land  rendering  it  danger¬ 
ous  or  unfit  for  occupation,  even  if  he  has  constructed  the  defects  himself  or  is 
aware  of  their  existence.’ 

I  certainly  do  not  agree  with  the  words  in  that  passage  ‘even  if  he  has  constructed 
the  defects  himself’.  The  immunity  of  a  landlord  who  sells  or  lets  his  house  which  is 
dangerous  or  unfit  for  habitation  is  deeply  entrenched  in  our  law.  I  cannot,  however, 
accept  the  proposition  that  a  contractor  who  has  negligently  built  a  dangerous  house 
can  escape  liability  to  pay  damages  for  negligence  to  anyone  who,  e  g  falls  through  a 
shoddily  constructed  floor  and  is  seriously  injured,  just  because  the  contractor  happens 
to  have  been  the  owner  of  the  land  on  which  the  house  stands.  If  a  similar  accident 
had  happened  next  door  in  a  house  which  the  contractor  had  also  negligently  built  on 
someone  else’s  land,  he  would  not  be  immune  from  liability.  This  does  not  make  any 
sense.  In  each  case  the  contractor  would  be  sued  for  his  negligence  as  a  contractor  and 
not  in  his  capacity  as  a  landowner:  the  fact  that  he  had  owned  one  plot  of  land  and 
not  the  other  would  be  wholly  irrelevant.  I  would  hold  that  in  each  case  he  would  be 
liable  to  pay  damages  for  negligence.  To  the  extent  that  Bottomley  v  Bannister 5  differs 
from  this  proposition  it  should,  in  my  view,  be  overruled.  Cavalier  v  Pope6  is  so  far 
away  from  the  present  case  that  I  express  no  opinion  about  it. 

It  was  also  contended  on  behalf  of  the  council  that  the  plaintiffs  do  not  even  allege 
that  they  relied  on  the  inspection  of  the  foundations  by  the  council.  Nor  they  did,  and 
I  daresay  they  never  even  knew  about  it.  This,  however,  is  irrelevant.  I  think  that 
the  noble  Lords  who  decided  Hedley  Byrne  isr  Co  Ltd  v  Heller  &  Partners  Ltd7  would 
have  been  very  surprised  that  what  they  said  about  reliance  in  that  case  would  one 
day  be  cited  as  relevant  to  a  case  such  as  the  present.  There  are  a  wide  variety  of 
instances  in  which  a  statement  is  negligently  made  by  a  professional  man  which  he 
knows  will  be  relied  on  by  many  people  besides  his  client,  e  g  a  well-known  firm  of 
accountants  certifies  in  a  prospectus  the  annual  profits  of  the  company  issuing  it  and 
unfortunately,  due  to  negligence  on  the  part  of  the  accountants,  the  profits  are  seriously 
overstated.  Those  persons  who  invested  in  the  company  in  reliance  on  the  accuracy  of 
the  accountants’  certificate  would  have  a  claim  for  damages  against  the  accountants 
for  any  money  they  might  have  lost  as  a  result  of  the  accountants'  negligence:  see  the 
Hedley  Byrne  case1. 

In  the  present  case,  however,  the  loss  is  caused  not  by  any  reliance  placed  by  the 
plaintiffs  on  the  council  or  the  building  inspector  but  by  the  fact  that  if  the  inspection 
had  been  carefully  made,  the  defects  in  the  foundations  would  have  been  rectified 
betore  the  erection  of  the  building  was  begun.  The  categories  of  negligence,  as  Lord 
Macmillan  said,  are  never  closed  and  there  are  now  a  great  many  of  them.  In  a  few, 
reliance’  is  of  importance.  In  the  present  case  reliance  is  not  even  remotely  relevant. 

NOTE:  The  rapid  expansion  of  liability  for  negligent  misrepresentations 
generally,  may  provide  an  avenue  c£  redress  to  a  disappointed  landowner 
against  the  municipality:  See  Porky  Packers  v.  The  Pas  (1974), 46 
D.L.R.  (3d)  83  (Man.  C.A.).  [The  decision  was  reversed  in  the 
Supreme  Court  of  Canada:  (1976),  7  N.R.  569,  on  the  basis  that 
the  circumstances  in  which  the  plaintiff  consulted  town  officials 
were  not  such  as  are  comprehended  by  the  "Hedley  Byrne  principle."] 

General  References: 

Dunham,  Vendor's  Obligations  as  to  Fitness  of  Land 
for  a  Particular  Purpose  37  Minnesota  L  Rev  108  (1953) . 

Mantini,  Defective  Construction  of  New  Homes,  22 
Chitty's  LJ  269  (1974)  (surveying  relevant  Anglo- 
Canadian  case  law.) 
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Ivi)  NOTE:  Provisions  similar  to  those  which  grounded  liability  in 
Dutton  and  Anns  can  be  found  in  Canada  in  various  building  codes 
and  municipal  by-laws. 

For  years,  Ontario  has  had  municipally-enacted  building  by¬ 
laws  dealing  with  construction  and  maintenance  of  buildings.  These 
by-laws  or  codes  typically  required  a  municipal  official  to  issue 
a  building  permit  before  construction  of  a  new  building  could 
commence.  The  codes  governed  the  size  and  strength  of  walls, 
floors  and  roofs,  etc.,  as  well  as  specifying  acceptable  materials. 

The  codes  varied  from  municipality  to  municipality  so  that,  for 
instance,  each  municipality  in  Metropolitan  Toronto  had  its  own 
code.  As  well,  a  National  Building  Code  promulgated  by  the  Federal 
Government  was  in  existence.  In  the  late  1960s,  North  York, 

Etobicoke,  Scarborough,  and  the  City  of  Toronto  enacted  by-laws 
based  upon  the  National  Building  Code. 

The  National  Code  itself  was  important,  for  many  major 
lenders  such  as  Central  Mortgage  and  Housing  Corporation  would  lend 
only  to  builders  who  agreed  to  build  to  the  National  Code  standards. 

This  practice  continues  today,  across  Canada. 

In  Ontario,  The  Building  Code  Act  (S.O.  1974,  c.  74)  was  pro¬ 
claimed  in  force  on  December  31,  1975,  fulfilling  a  government 
promise  of  1970  to  introduce  a  standard  building  code  for  the 
province.  The  Act  applies  to  all  new  construction  and  to  major 
alterations  or  repairs  to  them  -  existing  buildings.  Municipal  building 
by-laws  still  apply  to  buildings  built  before  1976  and  for  minor 
alterations  to  such  buildings. 

The  Minister  of  Consumer  and  Commercial  Relations  administers 
the  Act  generally,  but  the  Council  of  each  municipality  is  res¬ 
ponsible  for  the  enforcement  of  the  Act  in  its  territory.  The 
Council's  appoint  a  Chief  Building  Official,  and  inspectors  and 
construction  or  demolition  is  prohibited  unless  a  permit  has  been 
obtained  from  the  Chief  Official,  who  shall  issue  a  permit,  so  long 
as  fees  are  paid,  unless,  "the  proposed  building  or  the  proposed 
construction  or  demolition  will  not  comply  with  [The  Building 
Code  Act,  1974]  or  the  building  code  or  will  contravene  any  other 
applicable  law  ..."  (s.  6(1)  (a)).  New  buildings  may  not  be 
occupied  until  inspection  by  the  Chief  or  an  inspector  has  been 
performed,  and  any  defects  found  have  been  remedied.  Wide  powers 
of  inspection  and  enforcement  are  contained  in  the  Act:  inspectors 
can  issue  orders  for  compliance,  stop  work  orders,  orders  to 
remedy  unsafe  buildings  and  orders  prohibiting  occupancy  of  unsafe 
buildings . 
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(11)  There  be  a  limitation  period  of  six  years  for  any  cause  of  action 
arising  under  the  statute; 

(12)  The  limitation  period  run  from  the  date  on  which  the  purchaser 
takes  possession; 

(13)  The  following  terms  be  defined  as  indicated: 

(а)  "New  house"  shall  include  any  residential  structure 
already  completed,  still  under  construction,  or  yet  to  be 
built  which  was  not  occupied  as  a  residence  prior  to  a 
trade  sale;  (This  definition  should  be  framed  broadly 
enough  to  include  any  structure,  part  of  a  structure,  flat, 
apartment,  or  other  dwelling  unit  substantially  recon¬ 
ditioned  or  rebuilt  for  the  purpose  of  resale.) 

(б)  "Purchaser”  shall  mean  the  purchaser  under  a  trade 
sale  from  a  builder  or  a  vendor,  and  shall  include  suc¬ 
cessors  in  title  to  the  initial  purchaser  within  the  running 
of  the  limitation  period; 

(c)  "Builder"  shall  mean  any  person  engaged  in  the  busi¬ 

ness  of  constructing  houses  on  land  which  he  owns  or  in 
which  he  has  an  interest,  intended  ultimately  for  sale 
to  the  public;  t 

( d )  "Trade  sale"  shall  mean  any  sale  of  a  new  house  by  a 
builder  or  a  vendor,  including  agreements  to  lease  with 
an  option  to  buy,  leases  for  periods  longer  than  fifteen 
years,  and  any  other  agreement  whereby  exclusive 
possession  for  more  than  fifteen  years  is  transferred  to 
the  purchaser;  (The  aim  of  this  definition  is  to  avoid 
transactions,  designed  to  evade  the  provisions  of  the 
statute,  having  the  effect  but  not  the  form  of  a  sale.) 

(e)  "Sale  by  description”  and  "sale  by  model"  shall  mean 
respectively  a  sale  where  the  purchaser  buys  on  the  basis 
of  plans,  drawings,  or  other  descriptions  offered  to  him 
by  the  builder  or  vendor,  and  a  sale  where  the  purchaser 
buys  on  the  basis  of  a  model  house  shown  to  him  by  the 
builder  or  vendor; 

(/)  "Vendor"  shall  mean  any  person  who  sells  a  new  house 
to  the  public. 


NOTE:  The  "warranties  -  implied' by-law"  approach  was  adopted  in  the 
Uniform  Land  Transaction  Act:  see  sections  2-308,  2-309,  2-311  and 
2-312.  These  provisions  have  the  effect  of  creating  warranties  of 
conformity  to  models  or  samples,  fitness  for  the  ordinary  uses  of 
similar  property,  freedom  from  defective  materials,  construction  in 
a  workmanlike  manner  and  conformity  with  local  by-laws.  Although  the 
warranties  may  be  disclaimed,  a  seller  must  be  very  specific  to 
escape  from  the  warranties  when  selling  to  a  consumer  buyer,  and 
even  then,  the  contract  and  disclaimers  are  subject  to  the  overriding 
test  of  unconscionability  (s.  2-311 (e)).  The  warranties  extend  to 
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successors  in  title  of  the  buyer  and  to  residents  in  the  household 
of  such  persons  who  suffer  bodily  harm  by  reason  of  a  breach  of 
warranty  (Disclaimers  are  inoperative  against  such  persons) .  The 
warranties  extend  generally  to  all  successors  in  title  of  the 
purchaser  in  respect  of  other  than  physical  injury,  but  are  subject 
to  disclaimers  of  which  the  successor  had  reason  to  know  at  the  time 
of  conveyance  to  the  successor. 

The  suggestions  of  the  Law  Reform  Commission  were  rejected  as 
inappropriate  means  of  ensuring  adequate,  practically  available 
protection  to  homebuyers,  at  a  reasonable  cost.  Instead,  national 
interest  developed  in  a  scheme  proposed  by  the  Housing  and  Urban 
Development  Institute  of  Canada  (HUDAC),  a  builder’s  trade  association. 
Combining  approaches  rejected  by  the  Law  Reform  Commission,  HUDAC 
proposed  a  guarantee  system  for  new  housing  similar  to  the  scheme 
run  by  the  English  National  House  Builders  Registration  Council 
which  had  been  operational  on  a  voluntary  basis  for  many  years  in 
the  United  Kingdom.  The  English  scheme  is  fully  described  in 
Dworkin,  Consumer  Protection  and  the  Problems  of  Substandard  New 
Houses  (1964),  28  The  Conveyancer  (N.S.)  385.  Basically,  it  involves 
the  setting  of  construction  standards  by  the  Council;  the  voluntary 
agreement  of  builders  to  build  up  to  those  standards  to  submit  their 
houses  to  inspectors  during  construction  and  to  provide  purchasers 
with  a  written  guarantee  that  the  builder  will  remedy  such  defects 
arising  from  non-compliance  with  the  NHBRC  standards  as  are  reported 
to  the  builder  within  two  years  of  completion.  An  assurance  fund 
established  by  the  Council  guarantees  that  if  a  builder  registered 
under  the  scheme  defaults  on  any  of  these  obligations  the  house 
owner  will  be  indemnified  for  the  resultant  damage.  Disputes  between 
builders  and  owners  are  resolved  through  arbitration  facilities 
provided  by  the  Council. 

At  a  series  of  meetings  extending  over  several  years  repre¬ 
sentatives  of  all  levels  of  Canadian  government  met  with  builder 
representatives,  mortgage  lenders,  and  consumer  groups  in  an  attempt 
to  implement  a  similar  program  nationally  in  Canada.  However, 
irreconcilable  differences  arose  over  the  standard  of  building  to 
be  required,  over  the  question  of  whether  the  scheme  should  be 
voluntary  or  should  be  imposed  upon  all  builders,  and  over  the 
composition  of  the  ’’Warranty  Council"  would  administer  the  plan. 

Considerable  pressure  was  brought  to  bear  on  the  various  gov¬ 
ernments  across  Canada  to  implement  a  home  warranty  scheme: 
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QUESTION:  Which  of  the  three  basic  reform  techniques  (Law  Reform 
Commission,  Uniform  Land  Transactions  Act,  New  Home  Warranties 
Plan)  do  you  think  most  appropriate  to  resolving  the  problem  of 
the  sale  of  substandard  new  housing? 


In  the  field  of  second-hand  housing,  the  body  of  the  caveat 
emptor  philosophy  still  twitches  madly.  The  general  prepositions 
suggest  that  there  are  no  implied  warranties:  the  purchaser  must 
procure  his  own  protection  through  express  provisions  in  the 
contract  or,  after  closing,  in  the  deed.  As  well,  it  is  said  that 
a  vendor  is  under  no  duty  to  disclose  to  the  purchaser,  the 
existence  of  defects  in  the  property,  even  where  the  vendor  is 
aware  of  the  defects  and  of  their  materiality  to  the  purchaser. 

However,  these  "basic  rules"  are  clear  overstatements,  and 
most  of  the  materials  in  this  section  are  devoted  to  examination 
of  the  ways  in  which  the  operation  of  the  general  rules 
is  cut  back.  As  you  read  through  this  section,  consider  when 
courts  will  imply  warranties  and  when  they  will  require  a  vendor 
to  disclose  the  existence  of  physical  defects.  Where  a  purchaser 
is  relieved,  why  is  he  relieved?  What  are  the  concerns  which 
motivate  a  court  to  modify  the  basic  propositions? 


Scott-Poison  and  Scott-Poison  v.  Hope  (1958)^14  D.L.R.  (2d) 
333;  (1958)^25  W.W.R.  427  (B.C.S.C.).  9 


[The  plaintiffs  purchased  a  home  from  the  defendant  vendor  and 
after  taking  possession  of  the  house  they  discovered  that  the  insulation 
in  the  walls  of  the  house  was  so  heavily  infested  with  moths  that  the 
house  was  uninhabitable.  The  plaintiffs  inspected  the  house  on  two  or 
three  occasions  prior  to  purchasing  the  house  but  did  not  notice  any  signs 
of  moths,  nor  was  there  any  talk  of  moths  between  the  purchasers  and  the 
™nd°rl  ?e  purchasers  sued  for  rescission  and  for  damages,  alleging  that 

haveddfenfantaknw“  °f  tHu  lnfestation  at  the  time  of  the  sale,  ought  to 
have  disclosed  this  to  the  purchasers,  and  failed  to  do  so.  Expert 

br^nar.wrVntr0dUCed  t0  ^  that  the  infection  would  not  necessarily 
be  apparent  to  an  occupant  of  the  house  if  the  walls  were  not  opened  up.] 

MacLean  J.  (at  334): 


I  reach  the  conclusion  that  the  defendant  was  not  aware  of  the 
moth  infestation  at  the  time  he  9old  the  house. 

I  think  that  this  finding  disposes  of  the  plaintiffs’  case  because 
in  the  case  of  a  latent  detect  of  quality  which  I  hold  this  moth 
infestation  to  be  the  plaintiffs  would  have  to  plead  and  prove  breach 
of  warranty  or  fraud  to  be  entitled  to  any  remedy  at  all,  whether 

by  way  of  damages  or  by  rescission :  Banbury  on  Modem  Equity, 
7th  ed.,  p.  615;  29  Hals.,  2nd  ed.,  p.  464. 
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contract  that  it  may  reasonably  be  supposed,  that,  but  for  such 
misdescription,  the  purchaser  might  nev:»r  have  entered  into 
the  contract  at  all,  in  such  care  the  contract  is  avoided  alto¬ 
gether,  and  the  purchaser  is  not  bound  to  resort  to  the  clause  of 
compensation.  Under  such  a  state  of  facts,  the  purchaser  may 
he  considered  as  not  having  purchased  the  thing  which  was 
really  the  subject  of  the  sale. . . 

The  rule  as  there  stated  was  approved  in  In  re  Contract 
between  Fawcett  arid  Holmes  (1889),  42  Ch.D.  150. 

In  Carlish  v.  Salt,  [1906]  1  Ch.  335,  it  was  held  that  the 
vendor  of  a  property  was  under  an  obligation  to  disclose  to  an 
intending  purchaser  an  award  throwing  upon  the  owner  the 
liability  to  contribute  a  proportion  of  the  cost  of  a  party  wall. 
And  in  In  Re  Puckett  and.  Smith's  Contract ,  [1902]  2  Ch.  258, 
a  purchaser  bought  land  for  building  purposes  and  this  was 
known  to  the  vendors,  who  represented  that  it  was  suitable  for 
that  purpose.  Some  time  after  the  purchaser  discovered  that 
there  was  an  underground  culvert  for  water  running  across 
the  land.  It  was  held  he  would  not  get  that  for  which  he  con¬ 
tracted.  In  both  cases  the  contracts  were  rescinded.  See  also 
Danforth  Heights  Limited  v.  McDermid  Brothers,  52  O.L.R.  412 
at  434-5,  [1923]  4  D.L.R.  757. 

Where  the  misdescription  is  not  material  or  substantial,  re¬ 
scission  cannot  be  had.  The  person  misled  is  then  entitled  to 
proper  compensation,  as  he  is  where  the  misdescription  is  ma¬ 
terial  or  substantial  and  he  chooses  not  to  avoid  the  contract  or 
is  prevented  from  doing  so  by  circumstances  beyond  his  control, 
as  here. 


[Of  the  $2,000  that  they  had  received,  the  plaintiffs  were  allowed 
to  keep  $1,200  which  was  the  cost  of  the  additional  toilets,  basins, 
and  heating-plant.  The  defendants  thus  recovered  compensation  of  $800, 
without  prejudice  to  the  right  of  the  plaintiffs,  in  case  the  bylaw  was 
repealed  or  amended,  to  proceed  to  recover  from  the  defendants  the  bal¬ 
ance  under  the  second  contract,  including  the  said  sum  of  $800.  If  the 
plaintiffs  did  so  proceed  however,  the  defendants  would  be  entitled  to 
set  off  any  claim  they  might  have  for  rental  lost  up  to  that  time  by  reason 
of  their  inability  to  use  the  apartments.  Finally,  the  defendants  were 
awarded  an  additional  $2,200,  which  was  the  cost  of  repairing  the  faulty 
plastering  job.] 
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4 >oTE:  The  result  arrived  at  in  Lash  is  not  always  reached. 
In  Ha<jck  v.  Dixon  ( 1976)  j  10  O.R.  (2d)  605  (Ont.  H.C.)  a 
vendor  agreed  to  sell  a  property  which  contained  three 
rented  apartment  units  to  the  plaintiff.  Both  parties 
thought  that  the  building  could,  was,  and  lawfully  *ould 
be  used  as  a  triplex,  and  the  agreement  of  purchase  and 
sale  contained  an  express  warranty  that  the  apartments 
were  renting  mon th-to-month  at  stated  rentals.  The 
deal  closed,  and  the  plaintiff  discovered  that  the  zoning 
permitted  only  duplex  use  of  the  property.  His  suit 
for  damages  against  the  vendor  failed.  Lieff  J.,held 
that  the  vendor  had  made  no  warranty  that  triplex  use 
was  lawful,  and  that  the  vendor  believed  the  property 
could  be  used  as  a  triplex.  He  "therefore  [found]  no 
liability  on  the  part  of  [the  vendor]"  (at  p.  609). 


Questions : 

1)  Do  you  agree  with  the  result  in  Havyck?  Was  it  a 
necessary  result? 

2)  Would  your  answers  be  different  if  you  were  told 
that  the  purchase  price  was  $34,000  and  the  value 
of  the  property  was 

(a)  $34,000  as  a  duplex  or  as  triplex 

(b)  $34,000  as  a  triplex  but  only  $25,000  as  a 
triplex 

(c)  $34,000  as  a  duplex  and  $50,000  as  a  triplex? 

In  fact,  the  plaintiff  in  Hauck  almost  succeeded  in  a 
concurrent  action  against  the  real  estate  agent  who 
would  have  been  held  liable  on  the  principle  of  Hedley 
Byrne  $  Co.  Ltd,  v.  Heller  $  Partners,  [1964]  A.C.  465. 
The  agent  had  failed  to  verify  that  the  property  was 
a  triplex  although  the  listing  sheet  might  have 
raised  doubts,  and  the  agent  knew  the  plaintff  was 
interested  only  in  a  triplex.  However,  the  market 
value  of  the  property  was  the  same  as  the  purchase 
price  paid  by  the  plaintiff,  and  as  no  damages  had 
been  shown,  the  plaintiff's  action  was  dismissed. 

(The  plaintiff's  action  against  the  lawyer  who  had 
acted  for  him  in  the  purchase  was  also  dismissed. 

We  will  discuss  this  aspect  of  the  case  in  Chapter  , 
below, ) 


NOTE:  By  now  it  may  have  occurred  to  you  that  the  Courts 

in  the  cases  above  are  often  giving  relief  to  purchasers 
on  the  basis  of  some  mistake  which  the  purchaser  has 
made--he  thought  that  the  building  could  be  lawfully 
used  for  six  apartments --he  thought  the  building 
was  free  of  termites.  Sometimes  the  Court  can  give 
relief  to  a  purchaser  by  "finding"  a  warranty  (Carlish 
v.  Salt,  Puckett  and  Smith’s  Contract) ,  by  finding  fraud 
(Gronau  v.  Schlamp) ,  or  by  exercising  equitable  juris¬ 
diction  (Lash  v.  Miller) .  But  is  it  not  more  likely 
that  the  Court  is  trying  to  find  a  way  to  help  a  purchaser 
who  has  received  far  less  than  expected--particulary 
when  denying  relief  might  mean  that  the  vendor  would 
be  unjustly  enriched?  If  a  purchaser  has  no  "right" 
to  get  a  termite-free  house,  why  is  the  vendor's  knowledge 
about  the  state  of  the  termite  community  relevant? 

(Compare  Hughes  v.  Stusser  with  Obde  v.  Schlemeyer) . 

The  reason  surely  must  be  that  although  the  purchaser 
gets  the  same  thing  in  each  case  (less  than  he  expects), 
the  vendor  is  unjustly  enriched  only  in  one  case--the 
case  where  he  knows  what  the  purchaser's  expectations  are, 
and  that  they  are  to  be  defeated,  while  he,  the  vendor, 
is  to  keep  a  price  paid  on  the  basis  that  the  expectations 


will  be  satisfied  and  where  it  is  fair  to  hold  both 

parties  to  be  bargaining  on  the  same  "basis”.  This 

notion  of  relief  for  mistake  as  a  mode  of  preventing 

unjust  enrichment  is  fully  developed  in  Palmer, 

Mistake  and  Unjust  Enrichment, (1962) •  Many  of  you 

have  been  exposed  to  Palmer’s  ideas  already  in  first 

year  courses,  and  have  had  to  grapple  with  the 

problems  of  when  a  person  will  be  hild  to  the 

basis  on  which  the  other  bargained,  and  generally, 

when  relief  for  mistake  should  be  given  despite 

the  fact  that  allowing  relief  may  make  the  enforcement 

of  all  contracts  less  absolute.  We  do  not  have  time 

to  explore  fully  Palmer’s  ideas;  however,  it  is 

suggested  that  the  short  book  is  well  worth  reading 

at  some  point  in  your  legal  education.  Although  Palmer’s 

analysis  does  not  follow  the  orthodox  statements 

of  when  the  existence  of  a  mistake  will  prompt 

judicial  relief  (Bell  v.  Lever  Brothers,  Smith  v. 
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Hughes) ,  his  approach  will  help  you  to  predict  better 
when  a  Court  will  find  some  way  of  giving  relief, 
openly  or,  if  necessary,  covertly.  Without  some  such 
analysis,  the  questions  immediately  following  must 
surely  be  difficult  to  answer. 

QUESTIONS: 

Dean  lived  in  a  house  serviced  by  a  septic  tank.  He 
decided  to  move  and  purchased  McCallum’s  home. 

Although  McCallum’s  house  was  situate  in  a  subdivision 
serviced  by  sanitary  sewers,  it  was  not  connected  to  the 
system  -  the  only  house  in  the  subdivision  with 
septic  tank.  Dean  made  this  surprising  discovery 
shortly  after  he  purchased  the  property.  Will  he 
succeed  in  a  suit  against  McCallum  to  recover  the 
cost  of  connection  to  the  municipal  sewer? 

[See:  McCallum  v.  Dean,  [1956]  O.W.N.  873  (C.A.)] 

Are  there  any  further  facts  that  would  assist  you  in 
your  decision? 

What  if  a  vendor  knows  but  does  not  reveal  that  his 
quiet  residential  street  is  about  to  become  a  four- 
lane  major  thoroughfare?  Would  it  matter  whether  or  not 
the  news  were  still  secret? 


3. 
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What  if  the  vendor  does  not  reveal  that  the  adjoining 
property  has  just  been  rezoned  to  allow  its  use  as 
a  piggery? 

[Compare : 

Dormer  v.  Solo  Invest's.  Pty.  Ltd.,  [1974]  1  N.S.W.L.R. 
428;  James  v.  Chiaravelle  (1969),  8  D.L.R.  (3d)  131 
(below^,  at  p.  );  and  Alessio  v.  Jovica 
(1974),  42  D.L.R.  (3d)  242  (Alta.  C.A.).] 

4.  What  if  the  purchaser  knows  but  does  not  reveal  that 

the  property  the  vendor  is  selling  as  a  piggery  contains 
a  valuable  mineral  deposit,  and  as  such  is  worth  ten 
times  the  amount  proferred  by  the  purchaser? 


- n - 

Green  v.  Holiday  Chevrolet-Oldsmobile  Ltd.  [1975]  4  W.W.R. 
445 *  55  D.L.R.  (3d)  637  (Man.  C.A.).  i 

[In  July  of  1972,  Green  purchased  a  used  1968 
Firebird  from  the  defendants  for  $2,895.  Two  days 
later,  the  engine  of  the  car  exploded.  To  the  knowledge 
of  the  Vendors,  the  car  had  previously  been  used  for 
drag-racing.  Green  was  unaware  of  this  fact  when  he 
bought  the  car.  Green  sued  for  damages.] 


Freedman  C.J.M.  (for  the  Court): 


